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FOREWORD
The Centre for Policy Research (CPR) is pleased to present the final results of its major research project on Political Reforms. The project aimed at identifying the problems; analysing the contributing causes; examining policy options; and finally suggesting concrete and actionable political reforms to ensure people-centric good governance. Funded by the Ford Foundation, the project was launched at CPR in continuation of Centre's deep interest and commitment in the area of governance studies since the mid 1980s. It is worth recounting here that during 1993-2000, CPR published a series of seven volumes on problems and institutions of governance in South Asia.
In the first phase of the Political Reforms project at CPR, a study of the political institutions and their working in selected areas was undertaken by a group of eminent scholars. This resulted in a book entitled 'Political Reforms: Asserting Civic Sovereignty'. It was edited by Dr. V.A. Pai Panandiker and Dr. Subhash C. Kashyap and published in 2001 by Konark Publishers, New Delhi.
In the second phase of this project, conclusions and recommendations of the first phase of the study were discussed at eight regional workshops and seminars held in different parts of the country - from Port Blair to Mussoorie and Shillong to Pune and at two national conferences held at Delhi.
A separate volume on' The Citizen and Judicial Reforms in Indian Polity' edited by Dr. Subhash C. Kashyap has since been published as part of the project. It has been published by Universal Law Publishing Co. Pvt. Ltd., New Delhi datelined 2003.
It is pertinent to point out here that the entire feed back and the main suggestions received by CPR from the ten workshops, seminars and conferences held under this project mentioned above have been carefully examined and incorporated in this Blueprint. Our concrete and actionable suggestions for political reforms are now being presented in this study at the conclusion of the third and final phase of the project.
The author of the present study, Dr. Subhash C. Kashyap, HonoraryVI
Research Professor and a valuable colleague at the Centre has been res​ponsible for directing and coordinating this project from the very beginning. He is a well-known political scientist and constitutional law expert. He was Member of the Constitution Commission (NCRWC) and the Chairman of its Drafting Committee. With his most relevant background and experience, he was in a unique position to prepare and present this Blueprint on Political Reforms. CPR wishes to record its deep appreciation of Dr. Kashyap's contribution in preparing this Blueprint.
CPR acknowledges and appreciates the financial help extended by the Ford Foundation and is very thankful for the same.
Shipra Publications deserve our warm thanks for timely and good quality publication.
It is hoped that this work would be read widely and would generate further national debate. We further hope that it will also help to contribute in the process of actually launching much needed basic political reforms in India outlined in this Blueprint.
Charan Wadhva
President, Centre for Policy Research
PREFACE
Nation is passing through critical times. Our polity is under severe strain. Faith of the people in the quality, integrity and efficiency of governmental institutions stands seriously eroded. Case for a review of the working of the institutions — Executive, Legislature and Judiciary — and for wide ranging political reforms is unassailable.
Centre for Policy Research (CPR) has been engaged for last several years in a historic task of great magnitude and of tremendous national importance in this area. Realising early that neither economic liberalisation policies nor admininstrative reforms could really succeed without structural adjustments in Indian polity and systemic political reforms, the Centre embarked upon an ambitious programme of research to identify various problems in the working of our polity during the last half a century, to analyse the actual psycho-sociological, political, economic and systemic causes and to consider policy options and finally present a blueprint of political reforms for ensuring good governance.
From the day of my taking voluntary retirement from the position of Secretary General Lok Sabha, I have been associated with CPR as an Honorary Professor. For the last several years, I was personally crusading from various fora and through my writings for a review of the working of the Constitution and for political reforms. I was, therefore happy to take up this project at the CPR.
In the first phase of the project, a team of eleven eminent men was constituted. A research design and chapter outlines were evolved at successive workshops of the research team and CPR faculty. Each team mate undertook to contribute a chapter in the area of his expertise and experience. Thus, for example, Justice J.S. Verma former Chief Justice of India wrote on Judicial Reforms, Shri P.K. Dave, former Lieutenant Governor of Delhi and Ambassador to EEC contributed the chapter on The Citizen and the Administration. Sarvashri Ved Marwah, Rajmohan Gandhi, Ajit Mozoomdar and P.P. Rao wrote on Law and Order Machinery, Legislative Behaviour, India's Federal Future and The Political Executive respectively. Myself and the then CPR President Dr. V.A. Pai Panandiker prepared the introductory and concluding chapters and edited the book. This phase ofVlll
the project concluded with the publication of the volume titled "Political Reforms: Asserting Civic Sovereignty" in early 2001.
In the second phase of the project, the conclusions and recommendations of the first phase were presented and discussed at ten workshops and seminars at different centres — Mussoorie, Hyderabad, Pune, Shillong, Bangalore, Udaipur, Port Blair, New Delhi and Auroville - all over the country during 2001-2002.
Meanwhile, important developments were taking place that had a significant bearing on the project and should therefore be put on record. When the first phase of the project was nearing completion, the Government of India constituted the National Commission to Review the Working of the Constitution (NCRWC). CPR was closely involved with the review exercise of the Commission in several ways. While continuing to be the Honorary Director and Coordinator of the CPR Political Reforms project, I was also appointed by the President of India as a Member of the 11-member Constitution Commission (NCRWC). CPR was institutionally commissioned by NCRWC to prepare four consultation papers including the one on Electoral Reforms — a subject for which I was the Member-in-Charge at the Commission.
NCRWC itself sponsored some 13 seminars and interaction sessions at Kolkata, Mangalore, Varanasi, Hyderabad, Bhopal, Aligarh, New Delhi, Amritsar, Shillong, Chennai, Silchar, Bangalore and Delhi to discuss the consultation papers issued by the Commission. I had an opportunity of attending some of these and interacting with the participants.
As a fateful coincidence, almost contemporaneously, Department of Culture, Ministry of Tourism and Culture, Government of India also launched a very large scheme of seminars devoted to the theme of national resurgence through a reforms agenda. I was entrusted with some responsibilities by being appointed as the Chairman of the National Organising Committee for the Seminar on Electoral Reforms. Besides a major national seminar on electoral reforms at Kolkata, many seminars on electoral reforms, educational reforms, administrative reforms, judicial reforms etc. were held by NGOs, Universities, research institutes etc. in different corners and centres of the country. I participated personally in several of these in one capacity or other.
Finally, I had to shoulder the highly difficult and delicate task of writing most of the chapters of the report of the Constitution Commission (NCRWC) as the Chairman of its Drafting and Editorial Committee.
I mention all these details to make the point that all the experience and the feedback obtained from the above developments and events has gone into this study that is being presented on the conclusion of the third and the final phase of the Political Reforms project. This also means, and I have no
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hesitation in admitting, that first, the present work is the result and crystallisation of the contributions of a very large number of distinguished citizens from all over the country. The project is deeply indebted to them all. Secondly, much of the analysis, views and conclusions here can be traced to my earlier personal writings or work as the Chairman of the Drafting and Editorial Committee of the Constitution Commission (NCRWC).
A large number of my own earlier published reform suggestions were unanimously adopted by the Commission and form part of its final recommendations. In some areas e.g. parliamentary reforms, the Commission specifically decided that the recommendations contained in one of my published papers on the subject "may be taken as the recommendations of the Commission". In a few cases where the suggestions were subsequently diluted in the final Report of NCRWC, e.g. in the chapters on Judiciary and Electoral Reforms, the original version has been given and my own note appended to the Commission's Report has been reproduced here also as an annexure to chapter 2.
I hope if this background is appreciated, learned readers will understand and forgive me for appearing to be repeating my earlier ideas and even language at some places. The main virtue of the present work is that it stands on the shoulders of all the earlier exercises and efforts and has evolved during a life time of study and experience through processes of research, consultation and intensive nation-wide debates. All the reform suggestions here were tested and finally shaped through in depth discussions with some of the best brains among the concerned citizens of all parts and regions of the country.
I must add the caveat that for the views and conclusions as also for any mistakes in the present study I alone am responsible. Suggestions and reactions from the readers would be most welcome and shall be gratefully acknowledged.
I am deeply beholden to the Centre for Policy Research for the excellent ambience and facilities for peaceful and unhindered work provided at its premises. The publishers, Shipra Publications, have shown remarkable alacrity and dynamism in producing this prestigious publication in record time.
New Delhi
23 November 2002
Subhash C. KashyapCONTENTS
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INDIAN POLITY
Representative Parliamentary Democracy
Polity is only another name for the political system or the system of government. There are several systems prevailing in the world - all different from each other. It is difficult to say which is better. It is for the people in each nation to evolve and adopt the one that suits them and meets their needs. The first requirement is that the people must know and understand the system under which they live and are governed. "No more vital truth was ever uttered than that freedom and free institutions cannot long be maintained by any people who do not understand the nature of their own government." Secondly, whatever the system, it must be grounded in the nation's past. For, any edifice built without firm foundations crumbles fast.
On the attainment of independence from British colonial rule on the midnight of 14-15 August 1947, India became one of the youngest members of the comity of nations. With the commencement of the Constitution on 26 January 1950, she became a 'Sovereign, Democratic, Republic' with a representative parliamentary system of government. The concepts of nation and representative parliamentary institutions as modern constructs are said to owe their origin and growth in India to our British connection for some two long centuries. It would, however be wrong to premise, as some scholars do, that the concept of Indian unity was a gift of the British or that democracy and representative institutions were entirely alien to India.
Ancient Indian Polity: The consciousness of "We, the people of India" and India's identity and unity belong to the hoary past of the Vedic age in ancient India. Similarly, democracy, representative institutions, limitation on the arbitrary powers of rulers and the rule of law were part of the characteristics of ancient Indian polity. In fact, India could well be considered to have been the first cradle of democracy. There is ample2                                                          Blueprint of Political Reforms
historical evidence to show that republican forms of government with elected heads of State, deliberative bodies and democratic self-governing institutions existed and thrived in many parts of India from as early as the Vedic age (Circa 3000-1000 BC) i.e. much before the advent of the Greek city states or the Roman republics.
The Rigveda and the Atharvaveda mention the Sabha and the Samiti as representative bodies. India of the Vedic age was literally studded with scores of such assemblies. The Sabha and the Samiti may be said to have contained rudiments of a modern Parliament. The two were differentiated from each other in their status and functions. The Samiti was the general assembly or house of the people, and the Sabha a smaller and select body of elders, broadly corresponding to the upper house in modern legislatures. Some scholars put it the other way round describing the Sabha as the general assembly and the Samiti as the house of elders. Ludwig calls the Sabha the house of the people and the Samiti the special or the upper chamber consisting of the representatives of the clergy and upper and propertied classes.
The average State in the Rigvedic period consisted of only a few square miles like the city states of Greece. It had a capital not much larger than a few dozen villages comprised in it. The villages had their popular assemblies and one view is that these village assemblies were called Sabhas while the central assembly for the whole State which functioned from the capital was the Samiti. There are enough indications in Vedic texts to suggest that the two bodies were closely associated with the affairs of the State. They were institutions devoted to public welfare and national security and exercised considerable authority, influence and prestige. Their aims included establishment of justice and promotion of happiness and prosperity among the people.
The word Samiti meant an assembly or getting together. According to Jayaswal, Samiti was the assembly of the whole people. We find a prayer for a common samiti and 'common policy of state' samano mantra samiti samani and a 'common aim and a common mind' samanam vrat sah chittamesham in the Atharvaveda and the Rigveda. This indicates that matters of state were discussed in the Samiti. No reliable data about the constitution of the Samiti is available. But, inasmuch as the central assemblies even in the republican states were aristocratic bodies, it may be assumed that the Samitis functioning under the monarchies were also similar. Members of the Samitis were wisemen of substance and divine qualities and were united in their will and determination to serve the nation and exercised considerable influence over the administration. When there were parties in the Samiti the proceedings became enlivened and often bitter. Hot words were exchanged often leading to violent party quarrels.
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The rise of the Sabha should be traced to the later period of the Rigveda. Its career was almost co-extensive with that of the Samiti. Because the people constituted the Sabha, it had the force of the entire populace behind it. The King acted only on the inspiration and encouragement from such Sabha. Every act that contributed to the all round progress of the people was included in the duties of the Sabha. The Sabha was supreme. Because the Members of the Sabha - Sabhasad -and Ministers were pivot of the nation, their entire life was to be devoted to the service of the people. In Vedic polity, the people could express their grievances against government servants before the Sabha without any fear. Rigveda lays down that being a national institution of the people, the Sabha could formulate only such rules and principles which led to the general welfare of the nation.
Some of the salient features of the functioning of modern parliamentary democracies - free discussion and decision by the vote of majority - were clearly discernible in the Sabha. The term Narishta used for Sabha has also been interpreted to mean decision by majority. It was regarded as "inviolable, not to be overridden, because where the many meet in an assembly and speak there with one voice, that voice or vote of majority is not to be violated by others". The Members of the Sabha were called Sabhasad and the Speaker charged with the responsibility of maintaining order in the Sabha was called Sabhapati or Sabhadhyaksha and the Sergeant or the Marshal was the Sabhapal. The Rigveda lays down the qualifications for the person to be chosen as the Sabhadhyaksha. He should be well versed in matters of state, experienced, astute and not a novice in politics. He should be impartial, learned, righteous, benevolent and matured by advanced age and learning.
Yajurveda also prescribes the qualities and qualifications which the people should check before entrusting a person with the job of the King. The 10th chapter of Yajurveda, Sloka 3 and 4 further make it clear that a person can ascend the King's throne only with the approval of the people. He has to specifically seek their agreement to his ruling over them. This also indicates that the concept of sovereignty vesting in the people was recognised. The King almost begged of the people the right to rule. If a King indulged in injustice, lied, made false promises or otherwise defaulted in the discharge of his duties he could be removed by the people.
In all probability several republics had evolved during the later Vedic period side by side monarchies. Gana, the technical word for the republic is found at forty-six places in Rigveda. The Vedic Gana was probably in the nature of a tribal democracy looking after military, distributive, religious and social activities. The word Gana means 'number' and4                                                          Blueprint of Political Reforms
Ganarqjya 'the rule of numbers' or 'the rule of the many'. The word Gana could, therefore, be equated with the word 'Demos' and the word 'Ganarqjya with 'democracy' or 'republic'. Gana was the assembly or Parliament and Ganarqjya consequently denoted 'Government by assembly or Parliament'. The secondary meaning of Gana came to be 'parliament' or 'senate', and as republics were governed by them, Gana came to mean a republic itself.
Neither the King nor the Samitis and Sabhas claimed or exercised legislative powers because the laws were either sacred or secular; in the former, they were based upon sacred texts, in the latter, upon the customs and traditions. Neither the King nor the Samiti nor the Sabha had any jurisdiction in the matter. Traditional laws were as sacred as the divine law. A deliberate change in the customary law at the dictation of a legislature, it was apprehended, would spell disaster for the community.
The Aitareya Brahamana, the Mahabharata, Panini's Ashtadhyayi, Kautilya's Arthashastra, inscriptions on Ashoka's pillars, the Buddhist and Jain texts of the period and the Manusmriti bear witness to the existence of several functioning republics during the post-Vedic period of Indian history (66 BC to 385 AD). After the Mahabharata, large empires gave way to a number of small republican states. As many as sixteen republics including Kashi, Koshal, Magadha, Kuru, Anga, Avanthi, Gandhar, Vaishali, Matsya etc. were born.
It is remarkable that both Mahavir and Buddha came from republics. To quote Dr. B.R. Ambedkar:
"It is not that India did not know what is Democracy. There was a time when India was studded with republics, and even where there were monarchies, they were either elected or limited. They were never absolute. It is not that India did not know Parliaments or Parliamentary Procedure. A study of the Buddhist Bhikshu Sanghas discloses that not only there were Parliaments — but the Sanghas knew and observed all the rules of Parliamentary Procedure known to modern times. They had rules regarding seating arrangements, rules regarding Motions, Resolutions, Quorum, Whip, Counting of Votes, Voting by Ballot, Censure Motion, Regularisation, Res Judicata, etc. Although these rules of Parliamentary Procedure were applied by Buddha to the meetings of the Sanghas, he must have borrowed them from the rules of the Political Assemblies functioning in the country in his time."
Dr. Radhakrishnan echoed the same thought when he told the Constituent Assembly that the republican tradition was definitely not "foreign to the genius of this country. We have had it from the beginning
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of our history. When a few merchants from the north went down to the south, one of the Princes of Deccan asked the question, 'Who is your King?'. The answer was, 'Some of us are governed by assemblies, some of us by kings'."
Jatakas make many references to how the republics functioned. The members met in Santhagar. Representatives were elected in open assembly. They selected their gopa who became King and ruled with the help of a Council of Ministers. The salient features of these republics have been described by Thompson thus:
"The genius of the people for the corporate action expressed itself in a variety of self-governing institutions with highly developed constitution, rules of procedure and machinery of administration which challenge comparison with modern parliamentary institutions. Reading of the election rules of these bodies, the division of villages and districts into electoral units, their rules of debate and standing orders for the conduct of business and maintenance of order in debate, and their committee system, one might wonder whether many standing orders of the House of Commons and of the London County Council are not derived from the regulations of the ancient local bodies, ecclesiastical councils and village assemblies of ancient India."
Dealing with the pre-Buddhist period, the Jataka tales also contain references to kingships which were originally elective but later became hereditary. The King could not declare war except with the approval of the Rashtra Sabha. Even though King, he could not assume arbitrary powers. The Sabha, the Samiti, the army and the state treasury supported only a King who functioned according to the will of the people. Satpath Brahamana says that a King uncontrolled by the Sabha became a tyrant and destroyer of his people. The Sabha and the Samiti constituted effective checks on any King assuming autocratic powers. The Sabha and the Samiti were there to advice and assist the King and to inspire and encourage him to work for the welfare of the people. If he made mistakes or took a wrong path, they would correct him by giving proper advice. The King could not violate or disregard their decisions and if he did, he could be removed. Very often the fate of a King depended upon his ability to carry his Samiti along with him. If the Samiti assumed an obstructive attitude, the life of the King became miserable. The King attended the Samiti and it was thought necessary that he should do so. The practice of the King presenting himself before the Samiti continued probably as long as the Samiti existed.
While the Samiti is found to have disappeared in the later period of6                                                          Blueprint of Political Reforms
Samhitas and Brahamanas and before the time of Jatakas (600 BC), the Sabha figures in this literature but in a new sense. It is no longer a popular village assembly but comes to stand for the King's Court or Privy Council, a sense in which the word was destined to be used for several centuries. Dependent Kings are often mentioned as attending the Sabha, making it quite clear that it was being transformed from a popular body into King's Court. According to an old verse of the Jatakas, the Sabha which has no good people (Sant) is no Sabha, the people who do not speak out the Dharma are not good people, for those who avoid personal sentiments and speak out justice are called the 'good people'. Manusmriti advises that fools should never be allowed to become members of Vidya Sabha, Dharma Sabha or Raj Sabha. Only the wise and the righteous should be there.
There can be no doubt that Sabhas and Samitis both ceased to function as political bodies much earlier than the days of the Dharmasutras (c.500 BC). The central popular assemblies, however, continued to function in the republican states which continued as small states even in later times.
In the 4th century BC the republican federation known as the Kshudrak Malla Sangha offered strong resistance to Alexander and later, a number of republics were brought together under one flag to create the great Gupta empire. Near Patliputra (Patna), there was Vaishali, the capital of Lichchavis. The state was a republic governed by an assembly with an elected President called Nayak. Unfortunately, we know little of the details of the constitution of these republics. The Greek scholar Megasthenes has left records of popular assemblies that were preserved in the South and which restrained the power of Kings.
Kautilya's Arthashastra records that even in case of monarchy, autocracy or the Divine Right of Kings had no place in ancient Indian polity. The power of the Indian King was hedged in by safeguards against abuse and limited by liberties and powers of other public authorities and interests. He was, in fact, a limited or a constitutional monarch. The phrase 'Divine Right of Kings' was a western concept. Elaborating his reading of the Arthashastra, Nehru said:
"The King, on receiving the royal authority from the people's hands at the time of the coronation had to take an oath of service of the people. 'May I' he had to affirm, 'may I be deprived of heaven, of life, and of offspring if I oppress you'... He had to be ready always for urgent work; for, public work could not suffer or await a king's pleasure.... The idea of kingship in ancient India meant service of the people. There was no divine right of kings, no autocratic power. And if the King misbehaved, his people had the right to remove him and put another in his place."
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If the King happened to be unjust or tyrannical, Indian polity recognised the people's right to rebel. There are actual references to popular revolts against unjust and tyrannical kings who were sometimes even put to death for their crimes. Nitisara (Science of Polity) of Shukracharya written in the tenth century is a book on constitution. It deals with the organisation of the central government, village and town life, the King's Council and various departments of government. The King was not to act upon his own opinions, but upon the opinion of the majority of the people. 'Public opinion is more powerful than the King as the rope made of many fibers is strong enough to drag a lion.'
Panchayats - Grassroots Democracy: One of the unique democratic political institutions evolved in India by the country's own genius and ethos has been the Panchayat system, literally meaning governance by a 'Council of Five'. As an institution of local self government at the village level, Panchayat had its origin in ancient India. A sort of village council or an association of the residents of the village often consisting of the village elders, Panchayat or Gramsangha performed administrative and judicial functions. Sometimes the Panchayat or Gramsangha were elected from among the villagers who regulated their own lives through these bodies. We find references to Gramsangha in the Manusmriti (code of Manu), Kautilya's Arthashastra (400 BC) and the Mahabharata. The Shanti Parva of Mahabharata refers to a Sabha named Sansad also. This consisted of the common people and was therefore called the Jan Sansad. Valmiki's Ramayana speaks of the Ganapada which was a sort of federation of village republics. Later, village commonwealths are mentioned in Shukra Niti (Shukracharya's Nitisara). In fact, the institution of village Panchayat, in one form or the other, has had an unbroken continuity almost all over India and throughout her long history. Jawaharlal Nehru also referred to the existence of democratic institutions at the village level in ancient India and said that India's strength really lay in her widespread system of village republics or self-governing Panchayats. These Panchayats were 'elected by the village folk and thus there was a basis of democracy in this system'.
Nehru also refers to the old inscriptions from South India which tell us how the members of the Panchayats were elected, and what were their qualifications and disqualifications. It is interesting to recall some of the observations on the matter made by Nehru in the Glimpses of World History:
"If any member did not render accounts of public funds he was disqualified. Another very interesting rule seems to have been that near relatives of members were disqualified from office. How excellent if this could be enforced now in all our councils and8                                                          Blueprint of Political Reforms
assemblies and municipalities. There is mention of a woman's name as a member of a committee. So it appears that women could serve on these panchayats and their committees. Committees were formed out of the elected members of the panchayats, each Committee lasting for a year. If a member misbehaved he could be removed at once. The system of village self-government was the foundation of the Aryan polity. It was this that gave it strength.... We find that the Kings and rulers were far from being autocratic rulers. Their power was kept in check by elected panchayats. We find also there was a fairly advanced system of self-government in the villages and towns, and there was little interference with this by the Central Government."
During the Buddhist period, the existence and functioning of regional councils {Janapadas), city councils {Nagara Sabha) or {Paura Sabhd) and village assemblies {Grama Sabhas) illustrates the operation of democracy at the grass-root level. The Janapadas and the Paura Sabha, in fact, could be said to have performed the role of the Sabha and the Samiti. The Paura Sabha was presided over by a leading citizen, generally a merchant or a banker. Matters of importance were discussed in a joint meeting of the Paura and Janapada. It appears from the Mahabharata that the members of the Janapada as well as the Paura, were generally rich people, and those who were not rich were not poor either. The description of the municipal administration at Patliputra left by Megasthenes shows that the Paura was divided into several sub-assemblies representing different interests of the capital. The Paura was a sort of mother association of different bodies. The twin organism of Paura Janapada served as a powerful check on arbitrary authority. Probably there could be no better example than those councils, of the application of local initiative and self-governance.
Ancient Indian political thought laid down not only the structure of polity and the duties and the responsibilities of the ruler and the ruled, but for nearly there milleniums it also guided social institutions and behaviours of the people. The ancient Indian society in its hierarchy of values gave primacy to the individual and attached the highest importance to individual freedom and human dignity. Through the vicissitudes of history, what stood impregnable and impenetrable was the grass-roots organisation of the society. Since the system had considerable inner resilience and strength to accept and absorb a great deal of foreign influence, the essential culture of the race was preserved and promoted through the indigenous mechanism of social institutions which embraced practically all the spheres of national life and which with all its multifarious ramifications, was bequeathed from generation to generation.
Indian Polity
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The Periods of Absolute Monarchy: After the early centuries of the Christian era, the polity that prevailed in large parts of India was basically absolute monarchy where the word of the King was law, there was no trace of any constitutionalism or rule of law or restraint through elected or otherwise representative, deliberative, law-making or even advisory bodies. There were sometimes very large empires extending almost all over the Indian sub-continent or large parts of it as in the times of the Mauryas, Guptas and the Mughals or the country was divided into a large number of small or big kingdoms. In either case, the rulers were hereditary kings or sub-kings who ruled usually with the assistance of some faithful ministers appointed by them and dependent on royal sweet will for their continuance in office. Thus, we find, Emperor Harsha was a benevolent ruler who depended for his day-to-day administration and vital government policies and programmes on the advice and assistance of his Council of Ministers. The Ministers enjoyed great power. Every minister was allowed to express his opinion freely, frankly and fearlessly and the decisions were generally taken unanimously.
During the medieval period, King-in-Ministry was the usual form of government. The foreign travellers also do not speak of any republican States existing during this period; they refer to monarchies with the Ministers being an indispensable wheel of administrative machinery, next in importance only to the King.
Under the Sultanates, the Central Government was modelled on the Persian system with a Consultative Council consisting of four Ministers which existed on the sufferance of the King. Though in actual practice the Sultans had often to give due weight to the views and counsels of responsible Ministers, the monarchy under Sultanate was a curious anomaly. It neither conformed to the Muslim religious law nor to the earlier Indian traditions or principles. The King was an autocrat and owed his position to no recognised law of succession to the throne. It was only the law of might which entitled him to that office.
During the times of the Mughals, the system of common administrative laws was a great unifying force but ultimately the emperor was the first of the administration. Since no absolute ruler, however diligent, could alone discharge the multifarious duties of the government of an empire, there were the Ministers or Councillors to assist and to carry out the commands. It is recorded that there were meetings of Councillors in the Ghusalkhana (private Chamber near bathroom) as a practical aid in administration. But nothing required the despot to maintain a fixed number of Ministers, to have a Council in a particular form, to be bound by their advice or even to call its meetings. The Ministers were mere advisers or secretaries of the King. The Council, if any, was not a Cabinet. It was much too formal and vague a body, too10
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subject to royal supervision and too dependent on royal pleasure to be regarded as an effective check on royal power. The Councillors were only to carry out royal policy, and not responsible to any other constitutional or popular body for their acts.
Throughout all these periods, however, irrespective of the monarchical forms of Government prevailing all over the country and irrespective of the nature of the kings or Sultans who ruled, village societal structure remained almost unchanged, village communities in their local affairs continued to be governed by some sort of village councils or Panchayats. In Rajasthan, for example, the village council was called Panchakula during the medieval times. There was no caste restriction to become members of the village council, though no records appear to be available about the election or selection of the members and their qualifications.
The Panchayat system, in fact represented 'an imperium in imperio, a State within a State, that took care of the people and their culture in the midst of invading armies that swept the length and breadth of the land playing ducks and drakes with its princes and principalities'. Except during periods of anarchy, village society was usually protected by its autonomous Institutions which were too deep-rooted to be disturbed by even the chronic instability of Kingdoms of the Middle ages. Though such village communities existed in all parts of India, they seem to have been most systematically organised in South India. It is interesting to note that not only were the various administrative functions distributed among several bodies under the supervision of an elective Sabha, but the qualifications of eligible officers were carefully defined and rules laid down for their conduct.
The village Panchayats must have been functioning outside the normal judicial institutions. They had a sound system of working through committees. The minimum qualifications required for membership, the method of election, and the formation of committees were all defined. Enlightened rulers, by their munificent endowments to educational institutions, made it possible for such village republics to function properly.
Although the uncertainty and confusion resulting from the decline of Mughal power would have disturbed the even tenor of village life also, yet it is fairly certain that wherever it was left alone it was the least affected by tlhe wars and dissensions of the period. It was so self-sufficient that! the fall or rise of higher institutions of political actors was altogether immaterial to its life. Metcalf was so deeply impressed by these institutions that he called them 'little republics'.
Dharnta ax the Rule of Law: In ancient Indian polity, the rulers were as much bour(d by Dharma as the people at large and the different classes thereof.  If tjie King violated the laws of Dharma (Rajdharma)  or
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exceeded his jurisdiction, he was also subject to punishment. The foundational principle of ancient Indian society was that the government should be conducted not by the will of a solitary person, but jointly with the aid of councillors whose advice was to be respected. Vedic political theory recognised Dharma as the true sovereign. And Dharma was not religion but corresponded most closely to the modern concept of the Rule of Law. Dharma or the Rule of Law was upheld and enforced by the King. Ideally, the powers of monarch were limited by the will of the people and the customs, usages and injunctions of Dharmashastra. The king was required to take an oath of loyalty to the law and the constitution of the realm and to hold in trust the State for achieving the welfare of his people, both material and moral. As Sri Aurobindo puts it:
"Indian monarchy previous to the Mahomedan invasion was not, in spite of certain sanctity and great authority conceded to the regal position and the personality of the king as the representative of the divine power and the guardian of the Dharma, in any way a personal despotism or an absolutist autocracy.... His power was not personal and it was besides hedged in by safeguards against abuse and encroachment and limited by the liberties and powers of other public authorities and interests who were, so to speak, lesser co-partners with him in the exercise of sovereignty and administrative legislation and control. He was in fact a limited or constitutional monarch ... The king was only the guardian, executor and servant of the Dharma, charged to see to its observance and to prevent offences, serious irregularities and breaches. He himself was bound to be the first to obey it and observe the rigorous rule it laid on his personal life and action and on the province, powers and duties of his regal authority and office... In spite of the sanctity and prestige attaching to the sovereign it was laid down that obedience ceased to be binding if the king ceased to be faithful executor of the Dharma. Incompetence and violation of the obligation to rule to the satisfaction of the people were in theory and effect sufficient causes for his removal. Manu even lays it down that an unjust and oppressive king should be killed by his own subjects like a mad dog, and this justification by the highest authority of the right or even the duty of insurrection and regicide in extreme cases is sufficient to show that absolutism or the unconditional divine right of kings was no part of the intention of the Indian political system."
The Federal Principle in Ancient India: As Sri Aurobindo has further shown, the underlying principle of the Indian politico-social12
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system right from the most ancient times was that of a synthesis of autonomies of the village, the town, and the local or regional, territorial or other administrative units. The kingdom or confederated republic was often a means of holding together and synthesising a free and living organic system of autonomies. The same spirit was inherent in the concept of a Chakravarti. He sought to unite without destroying the autonomy of the units. Dharma did not allow the dethronement of the ruler of the unit or change of his officers, governors, etc. The only function of the uniting agency was to establish suzerain powers or a sort of overlordship. The chief aim in every case was that of strengthening the system of security against external enemies and ensuring peace and oneness among the participating autonomies. Indian polity even in the most glorious periods of her history had always been (if we must use the modern terminology) a sort of federal or confederal one.
Thus while some of the historians may seem to have presented a highly idealised image of ancient Indian polity by attempting to see in it modern ideas and institutions, the indisputable fact remains that several functioning republics, some kind of electing kingships and representative institutions actually existed in ancient India. While the democratic institutions like the republican states, elective kingship, the Sabha and the Samiti later gradually faded away, representative bodies at the village level like the Gram Sanghas, Gram Sabhas or Panchayats survived and continued to function and flourish right through the rule of many Hindu and Muslim dynasties and till the advent of the British rule.
Nation Building: The concept of a nation as a human aggregate of homogeneous people descending from the same racial ancestry, speaking the same language, following the same religion and living within the same territorial boundaries is both a myth and an abstraction. Nations are made, not born. While strictly speaking, there must be a nation before a nation-state can take shape, in actual practice, many of the present-day nation-states would fail in this test.
In India's traditionally multi-religious, multi-racial, multi-lingual plural society united by a common history, civilisational identity and territory, ethnicity may cut across the dividing lines. In fact, the vast majority of its citizens may have multiple identities. The same person may belong to different groups depending upon the distinguishing criterion of religion, language, community, etc. Since society thus gets divided both horizontally and vertically, there are hardly any monoliths left. Every religion has its sects, languages and dialects, and castes and subcastes. Members of almost every religious group would be divided by language, region and caste just as members of every linguistic group may be divided by religion, region, caste, etc. Almost every Indian has identities in terms of his religion, caste, language, state/region etc.
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Under the special variant of Indian pluralism, the majority-minority syndrome does not apply to ethnic groups. In states like Nagaland, Arunachal Pradesh, Meghalaya, for instance, the tribal populations are in majority but for that reason, they cannot lose their ethnic group status. Also, the same person may belong both to a majority and a minority, e.g. one may be in majority by religion and in minority by language or vice-versa. What divides, also unites. Religious affinity would unite co​religionists in various linguistic groups while at the same time dividing each of the linguistic groups, e.g., language may separate a Tamil from a Bengali, but it brings together Tamil-speaking Hindus, Muslims and others under the unifying language umbrella. Similarly, while religion may divide the Hindus and Muslims, it may at the same time unite co​religionists in different linguistic groups.
The concept of Indian unity in diversity - of the territory of India constituting one country and the people inhabiting it one people - easily goes back to some five thousand years and more. A unique civilisational bond, naturally bound territory, common social institutions, and shared vision, values and historical and spiritual experience have been responsible for an all-pervading and abiding consciousness of India as a geographical and cultural unit.
The national struggle for freedom further strengthened the unifying forces and created a strong all-India national consciousness. Some scholars have suggested that India could be called a civilisational national unity right from the most ancient times. Ravinder Kumar would like to define India's political identity even today in terms of a 'civilisation state' rather than a 'nation-state'. It is felt that Western scholars who are more used to uni-linear historical models of homogeneity, find it very difficult to appreciate the most characteristic Indian reality which has been that of a special pluralism situation leading to unity and strength - rich variety of hues blending homogeneously into one whole. Through the ages, culture has been the greatest integrating force while politics has tended more to divide. It was so in the past. It is no different today.
Nevertheless, the fact remains that within India, society was always highly stratified. Rich in diversities of various sorts, India was never an ethnic monolith inhabited by people united by a commonality of race, religion and language. It had always been multi-ethnic, multi-racial, multi-lingual and multi-religious. The rich plurality of Indian society was partly due to her openness and tradition of tolerance. India could take pride in being the country where almost all religions of the world were represented and thrived, where the Jews were never persecuted or hounded out and where the Parsees (Zoraastrians) had found refuge and honour. Occasional tensions and strife notwithstanding, different groups14
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had lived here together, cooperating with each other and enriching the cultural mosaic of Indian unity.
Despite all the consciousness of Indian unity on a cultural plane, except for relatively short periods in the long history, India did not have any tradition of the entire country being politically united as one nation. But, for that matter, it could be argued quite legitimately that even in the West, the conception of a nation-state as a sovereign political unit with a single system of government was of recent origin.
India had to pay a very heavy price for independence. Leaders of the Indian revolution failed to prevent the vivisection of the country. Before leaving India, not only had the British divided her between India and Pakistan but they had also left behind the legacy of some 600 and odd princely states. The relationship between these states and the British Government in India was governed by what had come to be known as paramountcy under which the state recognized the suzerainty of the British power over the whole of India. By providing for the lapse of paramountcy, the British had created a situation fraught with many dangerous consequences for the country's future. The 600 odd princely states were free to join any one of the two Dominions or perhaps to even declare their independence. The threatened balkanisation was however prevented as a result of the astute handling of the situation by Sardar Patel. With great tact and superb statesmanship he succeeded in integrating with the rest of India all the princely states which were geographically contiguous with India with the exception of Junagarh, Hyderabad and Jammu and Kashmir. Instruments of accession were signed with them all before 15 August, 1947. Soon after, Indian forces had to be used to defend the freedom and honour of the people inhabiting the princely states of Hyderabad, Junagarh and Jammu and Kashmir. If the integration of states had not been accomplished, not only would India have become divided into over 600 units, but also some one-third of India's territory and some one-fourth of her population in the princely states would have remained deprived of all the benefits of freedom and democracy.
The partition had taken place on communal lines. However, it was to their great credit that even after agreeing to the partition as the price for freedom, the Indian leaders did not accept the theory that the Hindus and Muslims were two different nations. As Karan Singh puts it, they did not succumb to the temptation of adopting a 'reactive constitution'. On the other hand, they went out of their way, bent over backwards to ensure that every Indian citizen, regardless of his or her religious orientation was treated equally and enjoyed full and equal freedoms and rights. They even went one step further and gave to the religious, ethnic and other minorities certain special rights which were not available to the majority.
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The Indian variant of secularism gives equal status to all religions without state patronage to any one religion. The founding fathers had hoped that the Constitution would bring about a social revolution. For them it was, above all, an instrument of social engineering and nation-building. Their highest ambition and dream was to build a united India and a fully integrated nation from a highly heterogeneous, widely segmented and fragmented society with many diverse pulls, of various sorts, in different directions.
Unity of the nation was further sought to be promoted by the Constitution (including its later amendments) fully protecting its rich diversity. Thus, Articles 370 to 371H laid down special provisions for the States of Jammu and Kashmir, Nagaland, Sikkim, Assam, Manipur, Arunachal Pradesh, etc. Under these provisions, inter alia, the religious or social practices, tribal customary laws and procedures, rights on ownership and transfer of land, etc., were protected. Special provisions (Part XVI of the Constitution) were made for certain classes like the Scheduled Castes, Scheduled Tribes and other backward classes. Also, language and cultural identities of different groups were recognised for promotion and protection by the Constitution.
Framing the Constitution and adopting the Colonial Model: The adoption of a democratic polity, parliamentary government and representative legislative institutions after independence from colonial rule did not mean that the British institutions as such were being transplanted in India. They were actually institutions of the colonial model as it had developed in India. Parliamentary institutions as we know them today, had had an organic growth on the Indian soil. They grew through many relentless struggles for freedom from foreign rule and successive doses of constitutional reforms grudgingly and haltingly conceded by the British rulers.
The psychology of the slave makes him consider everything that belongs to the master to be necessarily good and desirable. He aspires to achieve all that and to be like the master. His struggle is also not so much for freedom as for ruling over other men like his master. Psychology apart, even during the early days of the freedom struggle, one of the nationalists' chief demands used to be that the British should concede to their Indian subjects the same institutions and freedoms that they them​selves enjoyed back home. The seeds of the colonial model of the parlia​mentary system in India can be traced back to this demand. Founding fathers of the Indian Constitution were fascinated by British parlia​mentary institutions and aspired to have the same for themselves in India. They said goodbye to British rule, but embraced the colonial model of governance. It is not surprising, therefore, that the Constitution of free India reproduced large parts of the Government of India Act, 1935,16
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which was the British Parliament's blueprint and charter for dividing India. As K.M. Munshi put it:
"We must not forget a very important fact that during the last hundred years, Indian public life has largely drawn upon the traditions of British Constitutional Law. Most of us have looked up to the British model as the best. For the last thirty or forty years, some kind of responsibility has been introduced in the governance of this country. Our constitutional traditions have become Parliamentary. After this experience, why should we go back upon the tradition that has been built for over a hundred years and buy a novel experience?"
Replying to criticism in the Constituent Assembly, Dr. Ambedkar similarly said:
"As to the accusation that the Draft Constitution has produced a good part of the provisions of the Government of India Act, 1935,1 make no apologies. There is nothing to be ashamed of in borrowing. It involves no plagiarism. Nobody holds any patent rights in the fundamental ideas of a Constitution."
Probably, the founding fathers thought that for a country of India's size, diversity, background and needs, a system of representative parliamentary democracy with universal adult franchise would be the most suited. They did not seem to have taken into account the fact that the British parliamentary system was never designed or structured. It evolved through a long struggle between a hereditary monarchy and feudal lords in a small island with a large overseas empire during the post-industrial revolution period of great economic prosperity and affluence. It is not easy to transplant foreign institutions on native soil. Also, it is not necessary that a system that succeeds in one country would succeed in another as well. For the success of parliamentary democracy of the British type, there are certain essential pre-requisites like:
(a)     the people should have already been a sovereign nation,
(b)     there must be general commonality of interests and agreement on fundamental national issues,
(c)     some economic stability and a certain level of prosperity must have been achieved already,
(d)  there  must be  relative  absence  of social  tension  and  an atmosphere of reasonable peace,
(e)     there must exist some democratic traditions, a more or less
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homogenous population and political consciousness among
the people at large, (J)    there should be a well-organised ideologically oriented, fairly
stable system of two major national parties, and lastly (g)    there should be an institution of a hereditary constitutional
monarch — a King who can do no wrong.
Unfortunately, none of these pre-requisites existed in India at the time of the commencement of the Constitution. Be it as it may, framing a Constitution for India was the most formidable and challenging task. The Constituent Assembly had to tackle fundamental conflicts of a highly pluralistic society. On their satisfactory resolution depended the entire future of the new nation. It was no mean achievement that within a period of less than three years, the founding fathers succeeded in evolving a Constitution acceptable throughout the length and breadth of this vast and populous country and one capable of salvaging and strengthening the threads of national unity in the midst of the multiplicity of religions, races, languages and all the variants of diversity. The founding fathers of the Constitution were some of the wisest men and women. They gave us an excellent Constitution which has stood the test of times. It envisaged a cohesive and vibrant modern polity with emphasis on democracy, charter of fundamental human rights, egalitarianism, secularism and rule of law.
The Constitution of India evolved an integrated method of resolving conflicts by incorporating provisions catering to the needs of the different identities, ideologies, and balancing the proportion and priority of rights. By adopting a democratic form of government, the polity created choices and accommodated various pluralities. The fundamental right to speech and conscience became the platform to air grievances and maintain their identity without demolishing the structure of the polity. The constitutional format in respect of human rights is remarkable as a significant and unique attempt at conflict resolution for the delicate balance it sought to achieve between political and civil rights on the one hand and social and economic rights on the other or between the individual rights and the social needs. The philosophy behind this is the dialogue between individualism and social control and the belief that civil, political, economic and social rights are equally important and not contradictory.
The Constitution was the result of a great deal of mutual accommodation, compromise and wide ranging consensus. The makers of the Constitution realised that it was necessary to grapple with multiple pulls and pressures of various ethnic diversities, to transcend conflicts or to subsume them under the overall Indian national identity. Where they18
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failed to arrive at an acceptable consensus, they agreed to postpone the problem as in the case of the language issue where English was allowed to continue.
Indian Polity: We are a democracy. But, the term democracy has been much abused; it means many different things to many people. There is no one definition of democracy. A fundamental premise of democracy is that it is based on self-rule by a people inhabiting a particular territory. 'Demos' is territorially delimited and defined. In a situation of the supremacy of the demos, all different diversities get fulfiled, transcended and subsumed. The uniting force is the commonality of territory and the determination of political institutions. The first thing that democracy implies is the recognition that the common man, every individual in society, is endowed with rationality and ingenuity and can determine for himself what is best for him. Everyone is capable of governing himself and of managing his affairs the way he deems fit. In a democracy, the people are their own masters. They have a right to rule themselves, or to be ruled in the way they like and by the people they choose. Democratic polity recognises the equality of men and the 'one man, one vote' principle is based on that recognition. All men, whether educated or illiterate, experts or technocrats, industrialists or labourers are equal. They have the same rights. Democratic polity protects the freedom of thought and expression of every man and woman. Every individual, irrespective of caste, creed, colour of the skin, religion, sex, method of worship, faith, race etc. is equal in the eyes of law, and has freedom to express his views and in elections to vote without fear and favour as he or she likes.
Democracy also recognises the fact that from time immemorial human beings have been fighting with each other for power or for supremacy of ideas and so on. In earlier times they fought with bows and arrows; later they fought with bullets and other dangerous arms. Democracy tries to substitute a more civilised manner of fighting. It is substitution of the methods of discussion and persuasion for methods of armed conflict. The ballot substitutes the bullet; we sit together, we talk and we discuss. We try to persuade each other and win each other by force of our conviction, ideas, arguments and so on. Indian democracy can best be described as representative parliamentary democracy. The three words -representative, parliamentary and democracy - are the cardinal features of our political system.
Preamble, speaks of "We, the people of India having solemnly resolved... to give to ourselves this Constitution" thereby clarifying beyond all shadow of doubt that sovereignty under the Indian political system vests in the people. But except in a primordial or revolution situation, sovereignty of the people is merely an abstraction. Also, it may
imply a state of anarchy. People in the raw are nothing more than a mob and power in them is like the vast energy in a wild mountainous river running down the hills in its full force and fury. To purposefully utilise that energy, the river has to be tamed and harnessed, dams have to be built and the electricity created has to be controlled and properly channelised. Sovereign power cannot be usefully or safely exercised by unorganised people or people without order. The people need institutions, instrumentalities for expressing and exercising their sovereign powers. Under the scheme of our Constitution and its provision of universal adult franchise, the people exercise their sovereign power and the Parliament, the Government and the Judiciary - all responsible to the people - are established as the prime organs of the democratic polity.
There may be many variants of representative democracy which may all be equally legitimate. All the adult population of the country may elect one person and vest all the powers of governance in him; he would be a popularly elected representative of the people. The system would be democratic and representative but it would not be parliamentary. The term 'parliamentary' refers specifically to a kind of democratic polity wherein the supreme power vests in the body of people's representatives called Parliament. The parliamentary system is one in which Parliament enjoys a place of primacy and pre-eminence in the governance of the State. Under the Constitution of India, the Union Legislature called 'Parliament' is the pivot on which the political system of the country revolves.
In our system, we elect Members of Parliament. The adult population of those who are 18 years and more constitutes the electorate entitled to vote. They can elect any representatives they like for sitting in the Lok Sabha (the House of the People) and constituting a government responsible to Lok Sabha. So, ours is a representative parliamentary democracy [see Figs. 1 and 2].
Structure of Polity: The Constitution establishes a parliamentary democracy with ministerial responsibility to elected representatives of the people in Lok Sabha (the House of the People). The foundation for democratic polity is provided by universal adult franchise.
India is not a small, unitary, island State nor do we have a monarchy like the UK India is a large republic and a Union of States like the United States with an elected President as the head of the Republic. With distribution of powers between the Union and the States, the Constitution also establishes a federal polity. We are thus in the unique position of being at once a parliamentary polity and a republic with a federal structure. India is a 'Union of States' but it is an indestructible and indissoluble union. The units have no power of secession.
Unlike  the  UK  again,   we  have   a  written   Constitution  which
20
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establishes three main organs of the State - the Executive, the Legislature and the Judiciary and defines their respective jurisdictions and inter se relationships.
President
Lok Sabha
Rajaya Sabha
State Legislative Assemblies
State
Legislative Councils
6.   legislative powers including powers to summon and prorogue Houses and dissolve Lok Sabha, assent to Bills, etc. and issue ordinances having the force of law; and
7.   emergency powers.
Despite all this array of impressive powers, our President's position is conceived as that of a constitutional head of State. Article 74(1) requires the President to act only with the aid and advice of the Council of Ministers in the discharge of all his functions. This follows also from our adoption of the parliamentary form of Government with ministerial responsibility.
The President is elected for five years by an Electoral College consisting of the elected members of the two houses of Parliament and the Legislative Assemblies of the States by a system of proportional
Local Bodies
Electorate 600 m+
People of India — 1 Billion+
Parliament of India
Lok Sabha
Supreme Court
Fig. 1: Representative Democracy
All executive power of the Union is vested in the President. The President has:
1.   executive powers to be exercised by him directly or through officers;
2.   powers to appoint high functionaries of the State including judges of the Supreme Court and High Courts;
3.   military powers as the Supreme Commander of the armed forces with the authority to declare war and peace;
4.   power to grant pardon, reprieve etc.;
5.   diplomatic powers including appointment of ambassadors and receiving the credentials of foreign diplomatic representatives;
High Courts
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Fig. 2: Parliament oflndia22
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representation with single transferable vote. The President can be removed by the two houses of Parliament by impeachment for violation of the Constitution.
The Vice-President is elected by members of the two houses of Parliament and is the ex officio Chairman of Rajya Sabha.
The Prime Minister is appointed by the President and other Ministers are appointed by him on the advice of the Prime Minister. The Ministers hold office during the pleasure of the President. The Council of Ministers is collectively responsible to Lok Sabha. Therefore, it stands or falls together. If it loses the confidence of the House, the entire Council of Ministers must resign. Also, collective responsibility would mean that the Ministers must not speak in public in different voices. [See under the chapter on 'The Government']
The Parliament of the Union consists of the President and the two houses. The President is a constituent part of Parliament. He summons and prorogues the two Houses and can dissolve Lok Sabha. Bills need his assent to become law.
Rajya Sabha or Council of States is really conceived as a house of the States. It is elected by the members of the Legislative Assemblies of the States. The term of each member is six years. One-third members retire every two years. It is a continuous house not subject to dissolution. Twelve members are nominated by the President. Maximum number of members can be 250.
Lok Sabha is the House of the People and its members are elected directly by the people from territorial constituencies. Upto two members may be nominated by the President to represent the Anglo-Indian community. Maximum number of members can be 552. Seats are reserved for the Scheduled Castes and the Scheduled Tribes. Term of the House is five years. While the two houses are equal in status, the Lok Sabha has special powers in regard to money bills and no-confidence motions.
The Executive in India is part of Parliament, comes out of it, remains part of it and responsible to its popular House, the Lok Sabha. There is fusion of the highest executive and legislative authorities in parlia​mentary polity. [See under the chapter on 'The Parliament']
There is one unified judicial system for the whole of India - one hierarchy of courts from the subordinate courts to the Supreme Court. The highest court is the Supreme Court. The law laid down by the Supreme Court is final and binding on all courts in India. Independence of the Judiciary is ensured in many ways. According to the Constitution, the President is required to appoint the judges of the Supreme Court and the High Courts after consultation with the Chief Justice and other judges. The Supreme Court has however ruled in favour of the primacy
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of the judiciary in the matter of these appointments. Supreme Court judges hold office until 65 years and High Court judges until 62 years of age. [ See under the chapter on 'The Judiciary']
Generally speaking, provisions for the States follow the Union pattern. The parliamentary system of Government with a constitutional Head with ministerial responsibility to the popular House of the Legislature holds equally good at the State level. Governor, nominated by the President is the head of the State and repository of executive power to be exercised with the advice of the Council of Ministers. With the exception of five States, the other States have unicameral legislatures. With distribution of powers between the Union and the States, the structure of Indian polity is federal.
Principles of Indian Polity: The fundamental principles and objectives of Indian polity are contained in the Preamble, the fundamental rights, the Directive Principles and the Fundamental Duties parts of the Constitution. These are the soul of the Constitution.
The constitutional values of the Preamble, Fundamental Rights and the Directive Principles are supposed to permeate the entire Constitution. Parliamentary democracy, adult franchise, independent judiciary, single citizenship, distribution of powers between the Union and the States, all flow from the Preamble. In fact, the whole edifice of the Constitution and the structure of the political system were meant to protect and promote the constitutional values embodied in the Preamble.
During the Emergency, by the Forty-second amendment of 1976, the words "socialist", "secular" and "integrity of the nation" were added to the Preamble along with a new Article on Fundamental Duties. Our supreme constitutional values, therefore, may now be said to be:
•   Sovereignty
•   Socialism
•   Secularism
•   Democracy                                                                          I
•   Republicanism
•   Justice
•   Liberty                                                                                }"'
•   Equality
•   Fraternity
•   Individual dignity, and
•   Unity and integrity of the nation
Representing the crystallisation of the values and concepts held dear in India's varied and rich cultural heritage and having its roots deep in24
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the motivational forces of the national struggle for independence and coming closely on the heels of the Universal Declaration of Human Rights, inclusion of a bill of rights in the Constitution of India accorded with the contemporary democratic and humanitarian temper and constitutional practice in other nations of the world. Also, it reflected in no small measure the anxiety of the founding fathers to incorporate and implement the basic principles enunciated in the Universal Declaration. In fact, within a year of the adoption of the Universal Declaration of Human Rights, the Assembly incorporated in the Constitution of India the substance of most of these rights. The two parts — the Fundamental Rights and the Directive Principles - of the Constitution of India between them covered almost the entire field of the Universal Declaration of Human Rights.
The Constitution made in the name of 'We, the people of India', was to secure to all citizens justice, liberty and equality and to promote among them all fraternity. Justice was defined as social, economic and political. Liberty included liberty of thought, expression, belief, faith and worship, and equality meant equality of status and of opportunity. Fraternity was important for 'assuring the dignity of the individual and unity of the nation'. These were the fundamental values which the founding fathers wanted to foster among the people and which they hoped would guide all those who from time to time would be called upon to work the Constitution. These values were further elaborated in the Fundamental Rights and Directive Principles of State Policy. The rights of all individuals were sought to be protected by an independent judiciary, provision of judicial review of legislation and making the validity of all laws subject to fundamental rights and assigning to the individual the right to move the highest court for the protection of one's constitutional rights contained in the Fundamental Rights chapter. In fact, it is the values enshrined in the Preamble, the Fundamental Rights, the Directive Principles and (subsequently added) Fundamental Duties chapters that permeate the entire Constitution. Parliamentary democracy, adult franchise, independent judiciary, single citizenship, distribution of powers between the Union and the States, all flow from these values.
In the Preamble as amended, the highest pride of place was accorded to the term 'Socialist' which was mentioned next only to 'Sovereign'. Again, 'Justice, social, economic and political' were put higher than 'Liberty', etc. Also, social and economic justice preceded political justice. The Directive Principles specifically spoke of the state being guided by principles of governance and securing a 'social order' in which 'justice, social, economic and political' informed all institutions of the national life, striving to minimise inequalities in income, ensuring distribution of ownership and control of material resources, preventing
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concentration of wealth and means of production, providing equal wages for equal work, providing for the right to work and education and such other principles from the book of 'Socialism'. The founding fathers were conscious of the fact that mere political democracy, i.e. getting the right to vote once in five years or so was meaningless unless it was accompanied by social and economic democracy. Political equality was not possible unless men were made equal on the social and economic plane as well. Right to vote for a hungry and illiterate man without clothing and shelter meant little. Dr. Ambedkar said:
"We do not want merely to lay down a mechanism to enable people to come and capture power. The Constitution also wishes to lay down an ideal before those who would be forming the government. That ideal is of economic democracy."
Socio-economic justice implied an order under which the basic needs of the common man were fullfiled, where all without any discrimination would enjoy fundamental human freedoms and equality of opportunity. Nehru had told the Constituent Assembly that its first task was 'to free India through a new constitution, to feed the starving people, and to clothe the naked masses, and give to every Indian the fullest opportunity to develop himself according to his capacity'. The Constitution was relevant only as an instrument of social change. A Constitution which was not able to solve the problem of 'the poor and the starving' was merely 'a paper Constitution - useless and purposeless'.
The Constitution of India as given to us by the founding fathers did not recognise any state religion. It embodied the principles of non-discrimination on grounds of religion among the fundamental rights vide Articles 14, 15, 16 and 19. By Article 25 it guaranteed that all persons were 'equally entitled to freedom of conscience and the right freely to profess, practice and propagate religion'. Every religious denomination was free to manage its religious affairs (Article 26). No one could be compelled to pay for promotion or maintenance of any religion or to take part in any religious instruction; wholly state-funded educational institutions were barred from imparting any religious instruction (Articles 27 and 28). The language, script and culture of minorities were protected and no citizen was to be denied admission to any educational institution on the ground only of religion, etc. (Article 29). Also Article 30 ensured the right of minorities to establish and administer their own educational institutions.
Thus, the Constitution could be said to have sought to establish a secular order under which the dominant religion of the majority of the population did not enjoy any special privileges or preferential treatment26
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at the hands of the state and the religious rights of the minorities were protected in different ways. Enunciation of the values of equality, justice and liberty and provision of universal adult franchise for all citizens without any distinction of race, religion, caste, sex or place of birth with special rights and safeguards for minorities was the answer of the founding fathers to all divisive and parochial problems of conflicting religious, linguistic, racial, regional, caste or other ethnic group loyalties.
However, it remains a hard fact of our political life that caste and communal identities become convenient rallying points to be utilised as 'political instruments for development gains' and prospects of advancement thereby 'enhance the utilisation of ethnic identity'. The argument is simple. The deepest loyalties in society are ethnic and in politician's terms, 'these are the elements of electoral arithmetic which make elections sure things'.
Under our representative parliamentary democracy, in fact, minority groups survive as a potent force in political processes simply because they are able to extract benefits from the state on grounds of their ethnic organisation. The competitive electoral politics and the natural clamour for building vote banks dictate a search for narrower identities. Religion, language, caste or tribe all come handy for building loyalties as means to power. This is because a modern political party system has not emerged, the political battle is not being fought on any economic agenda or ideological or programmatic grounds and the electorate is largely poor, illiterate and incapable of appreciating ideological differences between parties, even if there were any. The masses can be easily swayed on narrower regional, linguistic, communal, religious, tribal or caste grounds. [See under the chapter on 'Electoral Reforms']
The questions that arise are:
■(/) To what extent the sinister role played by casteism and communalism had it source in the political system, the form of polity or the Constitution of the country?
(ii) To what extent the situation can be improved by political
reforms? and, (Hi) Lastly, what should be the lines of these reforms?
Conclusion and Summing up
The consciousness of Indian unity goes back to India's hoary past of the Vedic age. Many centuries before Christ, India was studded with republics. Democracy, rule of law and representative deliberative institutions were not alien to India.
After independence, India accepted to continue the British colonial
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model of parliamentary polity. Framing a Constitution acceptable throughout the length and breadth of the large and highly pluralist country, was a great achievement. The Constitution is based on the noble principles of the unity of the nation, dignity of the individual and justice, liberty, equality and fraternity for all without distinction. The structure of Indian polity is unique. Though we adopted the parliamentary system, we have given to ourselves a written Constitution which means that the position, powers and jurisdictions of the Executive, Legislature and Judiciary are only as defined and delimited by the Constitution. The Executive or the Government is part of Parliament, comes out of it and remains responsible to it. On the other hand, independence of the judiciary is guaranteed in several ways.
The structure at the State level is also broadly parliamentary similar to the Union. Relationship between the Union and the States is determined by distribution of legislative powers. It is said that Indian polity is unitary in spirit but federal in structure. India is described as a Union of States but the Union is indestructible and indissoluble. We are a representative parliamentary democracy and a Republic with a President at the head. All executive powers vest in the President but are to be exercised only with the advice of the Council of Ministers responsible to Lok Sabha.
Indian polity is based on the premise of sovereign power vesting in the hands of the people. It has been polluted by the ugly role of casteism, communalism, criminalisation and vote bank politics. The question is to what extent these are relatable to the political system and what political reforms are dictated? The reforms ultimately must lead to making the State and its organs — Legislature, Executive and Judiciary - to so conduct themselves as to put the citizen at the centre of our polity, restore credibility and respect to institutions of governance and ensure that the entire administration becomes citizen-friendly.
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THE REPUBLIC
Half- a-Century
The founding fathers of our Republic sought to build a united India and an integrated nation from a highly heterogeneous, widely segmented and fragmented society with many linguistic, regional, religious and other pulls of various sorts. Framing and adoption of an acceptable Constitution and a political system for a country of India's past, size and nature was no easy task. To have worked it without any major breakdown for more than five decades full of many crises and tribulations was even more creditable. The Constitution has been the greatest force for national integration. For half-a-century plus, we have remained a vibrant, functioning, democratic polity.
In an age where events move at a hurricane speed and the fast emerging newer and newer technologies keep changing the face of the universe and the ferment of our lives almost every day, half-a-century plus is not too short a period to take stock of the situation and attempt a self-appraisal of the working of our polity and the democratic institutions established under the Constitution.
Achievements and Failures: We began well. The five decades and more gone by were some of the most eventful in history. Centuries were compressed into years. Despite a succession of crises, the Constitution and the polity established thereunder stood the test of times. We were fortunate in having had a galaxy of patriotic leaders of great calibre, competence and commitment during the early years of independence and the operation of the Constitution. The system withstood the Chinese aggression in 1962, Prime Minister Nehru's demise in 1964, four wars with Pakistan in 1947-48, 1965, 1971 and 1999, Prime Minister Lai Bahadur Shastri's sudden death in Tashkent in 1965, another Prime Minister Indira Gandhi's assassination in 1984, several severe floods and droughts,  external and  internal emergencies,  Naxalite and terrorist30
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onslaughts and a few secessionist threats. Parliament and State Legislatures functioned all through even during the periods of emergency.
There were scores of achievements:
•   integration of some 600-odd states,
•   resettlement of refugees,
•  abolition of zamindari and other land reforms,
•   liberation of Portuguese and French possessions in India,
•   accession of the States of Hyderabad and Jammu and Kashmir,
•   development of a meaningful foreign policy with the cardinal principles of non-alignment and peaceful co- existence (with over a hundred nations at one time accepting India's philosophy and leadership),
•   conducting of thirteen general elections to the popular house of Parliament - Lok Sabha - with the base of democracy in India getting  widened with  every  election   and  nation  building continuing     through     constitutionalism     and     democratic mobilisation,
•   peaceful transfer of power more than once from one party to another party or alliance,
•   surviving many pressures, stresses and strains inflicted on our body politic by malevolent forces, both internal and external, and finally
•  the revolutionary 73rd and 74th amendments promising transfer of power to the people at the grassroots with 3.2 million elected rulers - one million women among them - at different tiers of governance.
It was under the present democratic polity that many conflicts were satisfactorily resolved. During the colonial period, the British Indian provinces were multi-ethnic. But, after the commencement of the Constitution, the Union Government while it was strong and stable showed tremendous capacity to accommodate ethnic demands and cultural diversities. A separate State of Andhra Pradesh on linguistic basis was conceded as early as in 1953. In 1955 five Zonal Councils were set up. This was followed by the States Reorganisation Commission and the redrawal of the map of India on largely linguistic lines. Still later, in 1973 a North-Eastern Council was created. To respect the tribal and other regional or cultural aspirations, separate States of Nagaland, Meghalaya, Mizoram, Arunachal Pradesh, Goa, etc., were established. Necessary constitutional amendments were also made allowing different degrees of autonomy and making some special provisions. Some of the secessionist
insurgency movements were controlled, occasionally through the use of the stick and repression but usually through political processes, constitutional devices, compromises, power sharing and accommodative management of crisis within the system. With the transfer of power from the Congress to the DMK/AIADMK at the State level in Tamil Nadu, and revival of political processes, the separatist urges of Tamils lost their sharp edges. The same happened with the Sikh movement for Khalistan.
True, not all ethnicity related issues have died down and not all groups and regions are satisfied. The problems and processes of conflict-resolution continue. The latest additions to the list of States are Uttaranchal, Chhatisgarh and Jharkhand. There are other pending demands for separate statehood and/or autonomy. These include among others: Maithlis of Bihar, Vidarbha in Maharashtra, Saurashtra in Gujarat, Telangana in Andhra and others.
There were many significant successes which would do pride to any new nation anywhere in the world. After Pokhran II, India was an indisputable nuclear power with a considerable mastery over the state of the art technology in the field of ballistic missiles, remote sensing satellites and generally in the field of space research. During the last few years, inflation was reported to have been one of the lowest ever. Foodgrain production had touched all-time high figures. India was today the second largest producer in the world both of wheat and rice. It was already first in milk production. Foreign reserves were comfortable. Post Kargil, there was an upsurge of patriotism. The whole country is united against terrorism sponsored from across the border. The country is poised to achieve a growth rate of eight percent or more in the Tenth Plan period.
As the Constitution Commission (NCRWC) appropriately put it, an assessment of half-a-century of the Constitution at work involves an appraisal of the performance of all the three organs of the State, viz. the Executive, the Legislature and the Judiciary. The accomplishments include:
Political Accomplishments
• India's democratic base has stabilised as a working federal polity. With the Constitution 73rd and 74th amendments, the base of democratic debate has widened. There is greater push towards non-centralisation. General Elections have been held with regularity; and transfers of power consequent upon the results of elections have been orderly, peaceful and democratic.32
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•   The educational qualifications of the Members of Parliament and  Legislatures  have   shown  marked  improvements.   The Parliament and Legislatures are increasingly more represent​ative of the composition of society. More and more members of the hitherto backward classes are moving up on the political ladder.
Economic or Physical Infrastructure
•  There has been marked  expansion  and diversification  of production.   New   technologies   and   modern   management techniques   are   increasingly   employed.   There   are   marked advances in Science, Technology, Medicine, Engineering and Information Technology.
•   Between   1950-2000,  the   index  of agricultural  production increased from 46.2 to 176.8.
•   Between 1960-2000, wheat production went up from 11 m. tons to 75.6 million tons.
•   Between 1960-2000, rice production went up from 35 m. tons to 89.5 million tons.
•   Impressive expansion of industrial and service sectors has taken place.
•   Index of industrial production went up from 7.9 in 1950-51 to 154.7 in 1999-2000.
•   Electricity generation increased from 5.1 billion KWH in 1950-51 to 480.7 billion KWH in 1999-2000.
•   6 to 8% annual growth of GNP between 1994-2000 (except in 1997-98) was achieved.
•   Revenues from Information Technology industry grew from $150 million in 1990 to $ 4 billion in 1999.
•   India's per capita Net National Product (NNP) in 1999-2000 was more than 2.75 times than what it was in 1951.
Social Infrastructure
•   Between 1950 to 1998 infant mortality rate halved to 72 births per 1,000 down from 146.
•   Life expectancy at birth has grown up from 32 years in 1950-51 to 63 years in 2000.
•   A child born in Kerala today can expect to live longer than a child born in Washington. Life expectancy of women in Kerala is now 75 years.
•   India has put in place an extensive system of Public Health Services and medical network. In 1951, the country had only
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725 primary health centers. By 1995, this had increased to more than 1,50,000.
•   The number of primary schools has increased significantly between 1951 and 1995 from 2,10,000 to 5,90,000.
•   Close to 95% of the villages have a primary school within a walking distance of one kilometer.
The balance sheet contains a long list of equally - if not more -significant failures on various fronts. These inter alia include:
Political
•   The electoral process has not been able to keep out criminal, anti-social and undesirable elements from participating in and even dominating the political scene and polluting the electoral and parliamentary processes.
•  The enormity of the costs of elections and electoral corruption have  been  having  grievous  deleterious  effect  on  national progress and have led to the degradation of political processes to the detriment of common good.
•   Political parties, which have a fair share of the criminal elements,  handle  enormous  funds  collected  ostensibly  for meeting party and electoral expenditure. Money-power and criminal elements have contributed to pervasive degeneration of standards in public life and have criminalised politics. This is reflected in the quality of governments and of the governing processes.
•   There are no legal instrumentalities or set of laws regulating the conduct of the political parties, legitimacy of fund-raising, audit and account requirements and inner-party democracy.
•  National political parties are more divided on the definition of 'common  national   purpose'   than   ever   before;   the   noble purposes of public life have degenerated more than ever before into  opportunistic  and  self-seeking  politics  of competitive personal gain.
•    'Fraternity', the noble ideal of brotherhood of man enshrined in the Preamble of the Constitution has remained unrealised. The people of India today are more divided amongst themselves than at the time of the country's independence.
•   There is increasing criminalisation and exploitation of the political climate and processes and an increasing criminals-politicians-bureaucrats nexus.
•   There is crisis of confidence. There is crisis of leadership.34                                                         Blueprint of Political Reforms
Political leaders, owing to narrow partisan and sectarian interests and desire for short-time political gains, are unable even to agree upon broad common national purposes.
Economic
The richest top quintile of population has 85% of the income. In India, the poorest quintile has only 1.5% of the country's income. The second, the third and the fourth quintile from top have respectively 8%, 3.5% and 2% of the income. 260 million people live below the poverty line. The state of the Indian economy is disturbing. Fiscal deficits are getting alarming. The economy is gradually sinking into a debt-trap. Economic, fiscal and monetary policies, coupled with administrative inefficiency, corruption and wasteful expenditure are increasingly pushing the society into extra-legal systems, crime-syndicates, mob-rule and hoodlum out-fits. Black-money, parallel economy and even parallel governments are the overarching economic and social realities. Legitimate governments will, in due course, find it increasingly difficult to confront them. In course of time these illegal criminal out-fits will dictate terms to the legitimate governments.
Social
•   India's maternal mortality rate in 1998 was 407 per 100,000 live births. These levels are more than 100 times the levels found in the West.
•   Some 53% children (almost 60 million) under five remain malnourished - nearly twice the levels reported in many parts of sub-Saharan Africa.
•   The proportion of low birth weight babies born in India is 33%. It is only 9% in China and South Korea, 6% in Thailand and 8% in Indonesia.
•   India was a signatory to the Alma Ata Declaration in 1978 that assured 'health for all' by the year 2000. Only 42% of the children between 12-23 months are fully immunised - 37% in rural areas and 61% in urban areas. The coverage is shockingly low in Bihar - 11% and in Rajasthan - 17%.
•   Population control measures in the northern States have not succeeded. Fertility rates in Uttar Pradesh indicate that State is almost a century behind Kerala.
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In the matter of civil and judicial administration, NCRWC made the following observations:
•   Corruption, insensitivity and inefficiency of administration have resulted in extra-legal systems and parallel economies and even parallel   governments.   Bureaucratic   corruption   and   petti​foggeries, which cause frustration in people in their daily lives has more serious fallout of pushing more and more people into extra-legal systems. The pervasive cynicism that mal-admini-stration generates results in a lack of faith in and disenchant​ment with institutions of democracy.
•   There is an increasing non-accountability. Corruption has been pervasive. Public interest has suffered.
•   Constitutional protection for the Services under Article 311 has largely been exploited by dishonest officials to protect them​selves from the consequences of their wrong-doings.
•   Judicial system has not been able to meet even the modest expectations of the society. Its delays and costs are frustrating, its processes slow and uncertain. People are pushed to seek recourse to extra-legal methods for relief. Trial system both on the civil and criminal side has utterly broken down.
On an overall assessment, the Commission said:
"There are more failures than success stories, making the inference inescapable that the fifty years of the working of the Constitution is substantially a saga of missed opportunities."
Nevertheless, without going into the details, it can be safely asserted that on the political plane, by far our greatest achievements have been to (i) bring about and maintain the unity and integrity of the nation and the secular character of the polity, and (ii) preserve the system of representative parliamentary democracy, ensuring the freedom and dignity of the individual. When we see all around us, these achievements appear still greater since there are very few nations in the world where really functioning democracy and freedom have survived. Not only are we a functioning democracy, we are also the largest on earth. We can take legitimate pride in the fact that — some temporary aberrations notwithstanding — whatever problems we faced, we have solved or sought to solve them within the existing system. In fact, it may be said that the most significant single achievement has been our success in working the institutions of Indian polity.36
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On the negative side, it has become clear from its working that the democratic polity established by the Constitution is under tremendous strain. The vision of the founding fathers has been thwarted. Their dreams have been reduced to rubble. The fundamental values and aspirations enshrined in the Constitution have not been fulfiled. Several other distortions have crept in. Criminalisation of politics and politicisation of crime, growing role of muscle, money and mafia power and influence of casteism, communalism and corruption in political life present a disturbing national scenario. That we failed to stem the population explosion and after 53 years of working this system we have the largest number of the illiterates and the poor in our country are a cause for shame and a serious challenge to the basic norms of constitutionalism and parliamentary polity.
If the dreams of the founding fathers had fructified even partially, India would have lived happily ever thereafter as a united nation, a fully integrated society and a modern polity governed by the rule of law. If the basic constitutional values like those of secularism, economic justice, equality of status and opportunity for all citizens without any distinction of caste, creed, religion, sex, etc., of promoting Indian fraternity and assuring the dignity of every individual had been genuinely respected by the state and if at least honest efforts were made to achieve the noble aims of raising the levels of the deprived, depressed and traditionally disadvantaged and backward sections of the society, the fissiparous tendencies, the craving for various kinds of separate parochial identities would have never arisen against the nation, and ethnicity related problems would not have assumed any disturbing proportions for the state. If faith in justice had not been shattered, if people had ceased to suffer from dismal poverty and acute and blatant inequalities, if free exercise of the right of adult franchise was allowed and election processes had not become polluted by use of money and muscle power and other unfair means, if a just socio-economic order and economic democracy had really been attempted with some sincerity, conflict situations would have been relegated from the centre to the periphery.
Something went wrong. One wonders whether the sudden introduction of adult franchise without adequate education and preparation, was responsible for strengthening the forces of communalism, fundamentalism, casteism, regionalism and other ethnicity-related quests for continuing or building separate identities. As early as in the Constituent Assembly itself fears were expressed that the adult franchise might prove to be a monstrous
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experiment if it unleashed forces which worked in favour of sectional interests instead of national good.
The post-independence history of our polity can be divided into two periods - the first of erecting structures and institution building and perhaps of over-institutionalisation and the second of gradual deinstitutionalisation of politics and demolition of legitimate structures. Perhaps, there was a fundamental conflict between the needs of nation-building and the model of polity established by the Constitution. For nation-building, a basic unity and agreement on some national issues that transcended all ethnic or other group interests, was an essential prerequisite. The parliamentary system, adult franchise and the political parties were necessarily divisive of society. Or, perhaps, there was some fundamental dichotomy between the vision and values of nation building in the minds of the founding fathers and the actual superstructure of the political system built by the Constitution and those who worked it. While working the parliamentary system of the Westminster type, it was not realised that none of the grounds for its successful operation were available in India.
In a highly stratified society, unity of the nation, national integration or Indian identity became mere cliches or slogans for platform speeches. Unless the common man was provided with some reasonable economic security, the right to vote was meaningless. Those who were educationally and socially backward and economically dependent, could not be politically free or equal and were bound to fall easy prey to divisive social pulls. In such a situation, no wonder, various vested interests, group and gang leaders, came to have a field day. As the galaxy of old leadership passed into history, the ethos, the consensus and the momentum of the early years could not be maintained. Situation began to drift and deteriorate.
Politics became a profession. All values got devalued. Money and power for personal ends became the supreme goal. Institutions declined and became dysfunctional. Weak governments and hung Parliaments followed. Conflicts and corruption became rampant. Struggle for power became the main occupation of the political elite. Society was driven by divisive forces. Ethno-national and ethno-communal tensions and violence increased in different parts of the country. What were otherwise religious, linguistic or cultural groups transformed themselves into political minorities and ethno-national groups. Religion, caste, sub-caste, language, region, etc., all became pawns in the power games that the politicians played. Serious difficulties and conflict situations arose when almost all political parties and professional politicians found that in the game of power politics and for winning electoral battles under the prevailing system, the maximum and the quickest pay-offs potential38
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consisted in perpetuating, sharpening and stressing the ethnic -communal, tribal, linguistic or caste - identities and divisive loyalties in the populace.
For the power merchants in the polity, the highest value was vote mathematics. Religion, caste, sub-caste, language, region, etc. came handy to divide the people, to create vested interests in their separate parochial identities. Transcending of social diversities and separate identities and working for the development of all under the umbrella of national unity and social harmony did not seem to suit the politicians. In the words of Robert Dahl:
"Confronted with the perpetual need to build winning coalitions, the professional politician... seized upon the most obvious way of categorising citizens: their ethnic differences.... the politician devised his strategies on the assumption that whatever happened in elections could be adequately explained by shifts in ethnic blocks."
The political elite became so busy in trying to get to power or in the struggle of survival in power that they had no time or interest left for promoting development, serving the people or building the nation. The power brokers and vote-merchants that mushroomed under the Westminster system, in their anxiety to build vote banks for the parties and leaders began manipulating and exploiting ethnic diversities which came in handy. They could easily make emotive appeals on ethnic affinity grounds, create vested interests in their separate identities, build up group demands and agitations for claiming recognition, concessions or larger share in power on the grounds of solidarity and support of particular ethnic groups. Also, in some cases, the insurgent or terrorist ethnic groups got inextricably mixed up with foreign mercenaries and infiltrators, smugglers, police, drug and arms traffickers and outright criminals, besides professional politicians. This created all sorts of law and order, security, international relations and human rights problems. It suited the arms dealers to sell both to the terrorists and to the affected governments for their defence arsenals. Sometimes the parties in power when they felt insecure played the dirty game of artificially generating, engineering or encouraging ethnic troubles in some part of the country or the other as diversionary tactics. Neither the ruling parties nor the parties in opposition hesitated to exploit the ethnic idiom as often as it suited them.
Caste which was gradually dying down as a result of modernisation and urbanisation was revived, politicised and strengthened by being made an important weapon in electoral battles. Reservations for Scheduled Castes  (SC) and  Scheduled  Tribes  (ST)  in  educational
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institutions, government services and legislatures were provided for a 10-year period in the hope that the state during that period would be able to bring them at par with other sections of the society. Precious little was done during that or the following decades to uplift the common SC/ST men at the grassroots level socially and economically. The politicians and the elite among the SC/ST instead developed a vested interest in the continuation of reservations. Not only that, the reservation issue became so very lucrative politically in terms of votes that no party could afford to oppose it even after over fifty years. In fact when reservations were extended to the new category of so-called 'other backward castes', the number of listed castes went up to over 3,000 and the total reservations in the services extended to beyond 50 per cent despite a Supreme Court judgement. It did not matter if it necessitated amending the Constitution once again. The amendment was passed without any party opposing it.
The Constitution Commission (NCRWC) said that the ultimate aim of affirmative action of reservation should be to raise the levels of capabilities of people of the disadvantaged sections and to bring them at par with the other sections of society. The Drafting and Editorial Committee of the Commission had added that reservations should not separate certain sections from others and should not become a permanent feature of Indian society. In this connection, it was recalled that Dr. Ambedkar was opposed to reservations for Scheduled Castes in perpetuity. He would have liked it to be for forty years instead of ten years but thereafter he did not want Parliament to have the power to extend it by law because he did not wish the dalit class stigma on a section of Indian society to become permanent. Unfortunately, during the last fifty years and more, reservations have not enabled these disadvantaged sections come closer to others or to reach desired levels. Reservations have also not really benefited those sections for whom these were meant. In many instances, these have been monopolised by certain privileged sections within those groups.
In regard to Articles 29 and 30, it was suggested that the cultural and educational rights available under the articles should be available equally to all groups in society so that there was no discrimination between communities or social groups in the matter of establishment and maintenance of educational institutions, etc. This could be done without in any way adversely affecting the existing rights of minorities.
Some of the positive and welcome recommendations in regard to Fundamental Rights that the Commission has fortunately retained in the final report are regarding (i) the freedom of the press and other media and of information, (ii) defence of justification by truth in contempt of court cases, (iii) right to rural wage employment for a minimum of 80 days in a year, (iv) right to reasonably speedy and effective justice, and (v) right to40
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safe drinking water, prevention of pollution, conservation of ecology and sustainable development.
Under Directive Principles, the Commission has recommended (i) a strategic plan of action for creating large employment opportunities, (ii) setting up of a National Education Commission every five years, (iii) population control through education and small family norms, (iv) inter-faith and inter-religious harmony and social solidarity (v) machinery for periodical review of the implementation of directive principles both by the Union and the States.
Under a constitutional democracy, societal conflicts can be resolved peacefully largely through non-violent, constitutional, institutional political processes. These may sometimes require or imply constitutional review and amendment. Properly handled, diversities may prove to be a source of great strength to the constitutional process in a democratic state. These may be usefully harnessed for political mobilisation, economic development and national solidarity.
Areas of Concern: Several areas have emerged as the most crisis-prone in our polity during the last nearly half-a-century. Union-State relations, misuse of powers under Article 356 by Governors and the Union Government, reorganisation of States, the relationship between Fundamental Rights and Directive Principles — from non enforceability to some primacy and respect for Directive Principles — the property clause leading to several laws being invalidated by courts, Parliament going in for animated debates and finally ending with right to property being abolished from the category of Fundamental Rights, the legislature-executive-judiciary interface, privileges of Parliament versus rights of individuals and freedom of the press, appointment of judges — transfer of a decisive voice from the government to the judiciary, President-Prime Minister relationship, the long-drawn debate on decentralisation of powers and setting up the Panchayats, Nagarpalikas etc., Election Law and Election Commission — leading to three-member Commission, official language — formula for the continuance of English, reservations for OBCs etc. While some of these matters were sought to be regulated by ordinary legislation or judicial intervention and some remained unresolved, there were others that lead to constitutional amendments.
Constitutional Amendments: That the political system had some serious defects or too many fault-lines developed later, is obvious inter alia from the fact that the Constitution had to be amended as many as 85 times in 53 years, making our Constitution the most amended Constitution of the world.
Besides, a large number of amendments to constitutional provisions were not to be considered amendments under Article 368. Certain
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provisions of the Constitution, e.g., Articles 2, 3 and 4 and 169 provided for amendments by ordinary legislation by simple majority in Parliament. Also, many provisions of the Constitution were so worded as to remain valid only until Parliament by law provided otherwise. Thus, in effect, Parliament could substantially modify the position under those constitutional provisions without a formal constitutional amendment being passed. All this would go to show that although a combination of 'rigid' and 'flexible' types, India's Constitution is in large parts more flexible and easily amendable than rigid or difficult to amend. There has been considerable difference of opinion on whether the power to amend the Constitution has been misused or resorted to too frequently and without justifiable grounds.
The first amendment was found necessary and enacted by the Provisional Parliament itself as early as in 1951, even before the first General Elections to the Lok Sabha and State Assemblies on the basis of universal adult suffrage could be held.
Of the 85 formal constitutional amendments effected so far under the constituent power of Parliament in Article 368, not all can be considered equally important or of substantial consequence. The more wide-ranging and covering a vast number of provisions were the seventh, the forty-second and the forty-fourth. Some of the amendments can be divided under four broad heads:
1.  Minor, clarificatory or consequential amendments: For instance, the  second  amendment removed the upper population  limit for a parliamentary constituency from Article 81(l)(b); the fifth amendment enabled the President to prescribe a period for the State concerned to convey its views in respect of a Bill referred to it under Article 34; the eleventh amendment omitted the unnecessary requirement of a joint sitting for electing the Vice-President and clarified that the election could not be questioned on the ground of there being any vacancy in the electoral college (Articles 66 and 71); and the thirteenth amendment inserted a new Article 371A to implement the agreement on the creation of the new State of Nagaland.
2.    Amendments   to   the  property   clause   and  restricting   other Fundamental Rights or giving primacy to Directive Principles: The first amendment sought to place restrictions on the right to freedom of speech in the interests of friendly relations with foreign states, public order etc. and to protect agrarian reform measures from being struck down by the courts on grounds of violating the Fundamental Rights of the landlords. It also  clarified  the  right of the  state to   implement  its  scheme  of nationalisation in public interest (Articles 15, 19 and 31). Articles 85, 87, 174 and 176 were amended to simplify and rationalise convening and proroguing of sessions of Parliament and State legislatures and addresses42
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by the President and Governors. Also, a few minor amendments were made in Articles 341, 342, 372 and 376.
In the face of the Supreme Court decisions in regard to acquisition of property and the need for compensation, the fourth amendment sought to restate more precisely the state's power of compulsory acquisition or requisitioning of private property for public purpose and distinguish it from 'deprivation of property'. Also, it was clarified that state monopoly in a particular trade or business did not conflict with the fundamental freedom of trade and commerce (Articles 31, 31 A, and 305 and the Ninth Schedule).
The seventeenth amendment modified the definition of the term 'estate' in Article 31A and included some more State Acts in the Ninth Schedule.
The fortieth amendment added 64 new entries to the Ninth Schedule and substituted Article 297 by a new article vesting in the Union all lands, minerals and other things of value underlying the ocean.
The forty-second amendment enacted during the Emergency was thus far the most controversial, comprehensive and far-reaching amendment. It sought inter alia to spell out expressly the ideas of socialism, secularism and integrity of the nation in the Preamble, to add a chapter on fundamental duties of the citizens and to make the directive principles more comprehensive and give them precedence over fundamental rights. The most objectionable parts of the amendment were those that sought to tilt the balance in favour of the executive by reducing the role of the high courts in the judicial process. Also, the amendment tried to increase the powers of the Union Government and weaken the authority of the States thereby striking at the roots of the federal spirit of the Constitution. The powers of the Prime Minister and the Council of Ministers vis-a-vis the President were more clearly stated by laying down that the President had to act in accordance with the advice of the Council of Ministers. The supremacy of the Union Parliament was sought to be asserted particularly in the context of the constituent power in Article 368, which could not be subject to any judicial review or other outside control (Article 31, 32A, 39, 39A, 43A, 48A, 51A, 55, 74, 81, 82, 83, 103, 131A, 139A, 144, 145, 150, 166, 170, 172, 192, 217, 225-228A, 257A, 311, 312, 323A, 323B, 330, 352, 343,356-359, 366, 368.)
The forty-fourth amendment sought to remove or correct the distortions brought about during the period of internal emergency. Also, it strengthened safeguards against the Emergency provisions and made it impermissible for the executive to continue the Emergency beyond one month without parliamentary approval. Right to property had been the subject-matter of many of the constitutional amendments. The forty-fourth amendment took it away from the category of fundamental rights.
The amendment put the right to life and liberty on a secure footing, provided safeguards against the misuse of the Emergency provisions, guaranteed to the media the right to report freely and without censorship proceedings in Parliament and State legislatures (Articles 19, 22, 71, 74, 77, 83, 103, 105, 132, 134, 134A, 139A, 172, 192, 194, 217, 226, 227, 257A, 352, 356, 358, 359, 360, 361 A, Ninth Schedule').
Several amendments placed fresh lists of statutes on the Ninth Schedule to make them immune to being questioned by courts of law on grounds of contravention of fundamental rights. The list of 13 Acts included in this schedule by the first amendment in 1951 has since grown to as many as 284 Acts. Of these, three entries were omitted by later amendments. The additions have been made by the fourth, seventeenth, twenty-ninth, fortieth, forty-seventh, sixty-sixth, seventy-sixth and seventy-eighth amendments.
3.   Safeguarding the interests of the Scheduled Castes, Schedules Tribes and Minorities: The first, seventh, eighth, twenty-first, twenty-second, thirty-third,  fifty-first, fifty-third,  fifty-seventh,  sixty-second, sixty-fifth,  seventy-sixth,  seventy-seventh,  seventy-ninth,  eighty-first, eighty-second, eighty-third and eighty-fourth amendments all sought to provide better safeguards for the rights and interests of the Scheduled Castes, Scheduled Tribes and Minorities. Some of these amendments were only to provide for reservations or extend the ten-year period thereof again and again.
4.  Admission of new territories into the Union: The tenth, twelfth and the fourteenth amendments were necessitated in order to admit into the Indian Union the erstwhile Portuguese and French possessions in India.
Besides the above categories, several amendments became necessary to implement the schemes of States reorganisation, to put all the States on the same footing and then on linguistic lines (e.g., the Seventh Amendment) etc. and to honour the agreements with the people in the North-East — the Mizos, the Nagas and others. Two amendments pertained to the admission of the State of Sikkim into the Indian Union.
The fifty-second amendment passed in 1985 outlawed defections by members of Parliament and State legislatures. The sixty-first amendment reduced the voting age from 21 to 18 years by amending Article 326. The most revolutionary and significant constitutional amendments in recent years, however, have been the seventy-third and seventy-fourth amendments which have sought to bring power to the people at the grass​roots in a more meaningful way by giving some continuity, stability and constitutional status to local self-government institutions — Panchayats and Nagar Palikas.
Of the most recent amendments enacted during 2000-2002, the eightieth amendment amends Article 269-272 regarding taxes levied and
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collected by the Union and assigned to or shared with the States. The eighty-first amendment adds a new clause to Article 16 to provide for considering unfilled reserved vacancies as a separate class of vacancies not to be included under the present ceiling of 50 per cent reservation of vacancies of the year. The eighty-second amendment adds a proviso to Article 335 to clarify that it would be in order to provide for reducing the standards of evaluation and requirement of minimum marks for filling by promotion vacancies reserved for Scheduled Castes and Scheduled Tribes in the services of the Union and the States. The eighty-third amendment provides in clause 3A added to Article 243M that the reservation of seats for Scheduled Castes provided under Article 243D shall not apply to Arunachal Pradesh. The eighty-fourth amendment amends Article 16 to allow provision for reservation in matters of promotion with consequential seniority in services under the State for SC/ST employees.
The eighty-fifth amendment amends Articles 16, 55, 81, 82, 330 and 332 to provide (a) that reference to 'population of the State' in articles concerning elections to the office of the President and to Lok Sabha shall continue to mean population as ascertained by the 1971 census until the census after 2026, (b)that until 2026 the allocation of seats in Lok Sabha to the States shall continue to be on the basis of 1971 census but the constituencies within each State may be readjusted on the basis of 1991 census, and (c)that reservation of seats in the Lok Sabha and State Assemblies for SC/ST shall be on the basis of the 1991 census until after 2026.
An important reason for the frequency of amendments has been the unusually large size of our Constitution. Many matters which are usually regulated by ordinary legislation were included in the text of the Constitution itself under historical constraints or on other grounds. Any modifications therein could, therefore, be done only by constitutional amendments.
While some of the amendments have definitely improved the content and quality of the constitutional document in the context of the changed and changing societal, economic or political needs and some others were either inevitable or consequential for implementation of policy decisions, there were quite a few which were avoidable, unnecessary or motivated by merely political and partisan interest considerations of the ruling party. On principle, the Constitution must never be subject to easy amendments by temporary party majorities in legislatures.
The large number of amendments were easily enacted mainly because for the most part of the last 53 years, there was a single dominant party
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with a large majority. Now, with the era of hung houses and multiparty coalition governments, it may not be easy for various parties to agree on constitutional amendments and, therefore, it may be extremely unlikely that the erstwhile spate of amendments would continue. The recent Constitution Amendments passed were of a non-controversial nature or in regard to which no political party could afford to disagree.
Amending of the Constitution and Basic Features Doctrine: During the period 1950-1972, the question of the amendability of fundamental rights came before the Supreme Court in three different cases, namely, Shankari Prasad v. Union of India, AIR 1951 SC 458; Sajjan Singh v. State ofRajasthan, AIR 1965 SC 845 and Golak Nath v. State of Punjab, AIR 1967 SC 1643. Until the Supreme Court decision in the Golak Nath case, the law was as follows:
(/) Constitution Amendment Acts are not ordinary laws and are passed by Parliament in exercise of its constituent powers as contradistinct from ordinary legislative powers. There is no separate constituent body for the purposes of amendment of the Constitution, constituent power also being vested in 'Parliament'.
(Later—as late as in 1981—the Supreme Court confirmed that the amending power under Article 368 is a constituent power independent of the scheme of the distribution of legislative powers under the Seventh Schedule [Sasanka v. Union of India, AIR, 1981 SC522].
(if) There is no limitation placed upon the amending power, that is to say, there is no provision of the Constitution which cannot be amended. The terms of Article 368 are perfectly general and empower Parliament to amend the Constitution without any exception whatever.
(Hi) Fundamental Rights guaranteed under the Constitution (Part III) are subject to Parliament's power to amend the Constitution.
In the Golak Nath case, the Supreme Court by a 6:5 majority reversed its earlier decisions and held that the fundamental rights enshrined in the Constitution were transcendental and immutable, that Article 368 of the Constitution laid down only the procedure for amendment and did not give to Parliament any substantive power to amend the Constitution or any constituent power distinct or separate from its ordinary legislative power, that a Constitution Amendment Act was also law within the meaning of Article 13 and as such Parliament could not take away or abridge the Fundamental Rights even through a Constitution Amendment Act passed under Article 368.46
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In 1973, in Kesavananda Bharati v. State of Kerala, AIR 1973 SC 1461, the Supreme Court reviewed the decision in the Golak Nath case. Ten of the 13 Judges held that Article 368 itself contained the power to amend the Constitution and that 'law' in Article 13(2) did not take in a constitutional amendment under Article 368. The law declared in Golak Nath case was accordingly overruled. On the question whether the amending power under Article 368 is absolute and unlimited, seven Judges, constituting a majority, held that the amending power under Article 368 was subject to an implied limitation; a limitation which arose by necessary implication from its being a power to "amend the Constitution". By a majority of 7:6 the Court ruled that "Article 368 does not enable Parliament to alter the 'basic structure' or framework of the Constitution". What constituted the basic structure was, however, not clearly made out by the majority and remained an open question.
Following this decision in the Kesavananda case, clauses (4) and (5) were inserted in Article 368 by the Constitution (42nd Amendment) Act, 1976, to dilute the limitation of 'basic features' to the amending powers of Parliament. These clauses say that (a) there are no limitations, express or implied, upon the amending power of Parliament under Article 368(1), which is a 'constituent power', and that (b) a Constitution Amendment Act would not, therefore, be subject to judicial review on any ground. But the applicability of the doctrine of basic structure was reaffirmed by the Supreme Court in Indira Gandhi v. Raj Narain, AIR 1975 SC 2299 and Minerva Mills v. Union of India, AIR 1980 SC 1789. In the latter case, the Court held clauses (4) and (5) as void, on the ground that this amendment sought to totally exclude judicial review, which was a 'basic feature' of the Constitution. The court further said:
"Since the Constitution had conferred a limited amending power on the Parliament, the Parliament cannot under the exercise of that limited power enlarge that very power into an absolute power. Indeed, a limited amending power is one of the basic features of the Constitution and, therefore, the limitations on that power cannot be destroyed. In other words, Parliament cannot, under Article 368, expand its amending power so as to acquire for itself the right to repeal or abrogate the Constitution or to destroy its basic and essential features. The donee of a limited power cannot by the exercise of that power convert the limited power into an unlimited one."
The court, however, did not show where in the Constitution, the power of amendment had been said to be a qualified or limited power except for the procedural requirements laid down in Article 368. Be it as it may, the
The Republic
47
present state of the doctrine of 'basic features' is that so long as the decision in the Kesavananda case is not overturned by another full Bench of the Supreme Court, any amendment to the Constitution is liable to be interfered with by the Court on the ground of affecting one or other of the basic features of the Constitution.
In the Kesavananda case, Justice Sikri (para 302) had tried to tabulate the basic features of the Constitution as follows:
(0   Supremacy of the Constitution
(if)  Republican and democratic form of government
(Hi)  Secular character of the Constitution
(zv)  Separation of powers
(v)  Federal character of the Constitution.
In the same case, Justice Hegde and Justice Mukherjee included the sovereignty and unity of India, the democratic character of our polity and individual freedom in the elements of the basic structure of the Constitution. They believed that Parliament had no power to revoke the mandate to build a Welfare State and an egalitarian society (para 682). Justice Khanna also said that Parliament could not change our democratic government into a dictatorship or hereditary monarchy nor would it be permissible to abolish the Lok Sabha and the Rajya Sabha. The secular character of the State could not, likewise, be done away with (para 1437).
In Indira Nehru Gandhi v. Raj Narain, AIR 1975 SC 2299, (paras 55 and 213) Justice Chandrachud found the following to be the fundamental elements of the basic structure of the Constitution:
(/)   India as a sovereign democratic republic
(if)  Equality of status and opportunity
(Hi)   Secularism and the freedom of conscience
(iv)  Rule of law.
The same Judge in the Minerva Mills case added the 'amending powers of Parliament', 'Judicial review' and 'balance between the Fundamental Rights and the Directive Principles' to the list of elements basic to the Constitution.
The concept of basic structure was further developed by the Supreme Court and the position that the basic features cannot be altered even by constitutional amendments was further confirmed and more essential features of the basic structure were added in Waman Rao case, AIR 1981 SC 271; Bhim Singhji case, AIR 1981 SC 234; S.P. Gupta v. Union of India (Transfer of Judges case), AIR 1982 SC 149; Sampath Kumar's case, AIR 1987 SC 663; Kihoto Hollohon v. Zachilhu, AIR 1993 SC 412,48
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(1992) SCC 309; L Chandrakumar v. Union of India, AIR 1997 SC 1125. In P.V, Narasimha Rao v. State, AIR 1998 SC 2120, Justice S.C. Agarwal held that "Parliamentary Democracy" is part of the basic structure of the Constitution.
In the S.R. Bommai case regarding the dismissal of BJP Governments in Madhya Pradesh, Himachal Pradesh and Rajasthan, Justice Jeevan Reddy and Justice Ramaswamy reiterated that federalism inter alia was a basic feature of the Constitution. Justice Ramaswamy held that a democratic form of Government, federal structure, unity and integrity of the nation, secularism, socialism, social justice and judicial review were among the basic features of the Constitution.
In some cases, there was a difference of opinion among the Judges as regards a particular element forming an element of the basic features. For example, Chief Justice Ray did not find it possible to hold the concept of free and fair elections as a basic feature whereas Justice Khanna, in the same case, found this principle to be an element of the fundamental features of the Constitution {Indira Nehru Gandhi case, paras 55 and 213). Justice Chandrachud did not subscribe to the view that the Preamble to the Constitution holds the key to its basic structure (para 665). Justice Beg, on the other hand, found that the Court can find the test (of constitutional validity) primarily in the Preamble to the Constitution. The Preamble, he believed, furnished the yardstick to be applied even to constitutional amendments (para 623).
It is thus evident that so far there has been no consensus in this regard among the Judges and no majority judgment is available laying down the features of the Constitution that may be considered 'basic'. The Court has not foreclosed the list of the basic features as suggested by different Judges in different cases. In the Indira Nehru Gandhi case, Justice Chandrachud observed that "the theory of basic structure has to be considered in each individual case, not in the abstract, but in the context of the concrete problem." (Para 2465).
The Basic Features Doctrine of the Supreme Court, besides its vagueness and lack of clarity is open to more fundamental objections. Every word of the Constitution should be understood in its normal, natural meaning. In the Kesvananda Bharti case itself, the Supreme Court has said that unless otherwise indicated, every word is supposed to have been used in the Constitution in its normal or ordinary connotation and should be given the plain common sense meaning. Unfortunately while interpreting the Constitution and the laws, the Supreme Court does not always do that. The purpose of interpretation is to ascertain the intent of the framers from the words used. We must go-by what the Constitution says and not by what judges say it says. We have to first try to read and understand the Constitution and then to critically evaluate what others,
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including judges, have to say about it. Unfortunately, too little attention is paid to the text of the Constitution and too much emphasis is laid on the case law and the past verdicts of the courts.
Constitution of a country is its foundational law and lays down the basic features of its polity. Every provision of the Constitution is the basic law of the land. Its provisions can hardly be so divided as to make some parts of the Constitution basic and others peripheral. The Constitution determines the basic structure of the political system, establishes the organs of the state and defines and delimits their jurisdictional realms and responsibilities and regulates their relationships with each other and with the people. All the three organs - i.e. including the judiciary - are responsible to the people who are the ultimate sovereigns. Every act of the Executive, Legislature and the Judiciary has to be tested on the alter of the Constitution and the weal of the people for its validity and legitimacy. None of the three organs is outside the state and none above the people.
The Constitution of India unlike the Nepalese Constitution, for example, does not contain any provision in regard to basic features. There is nothing to suggest that the Constitution makers wanted any provisions of the Constitution to be absolutely unamendable. It was certainly not beyond the ingenuity of the founders to provide for it if they wanted it to be so. In fact, all the evidence is to the contrary. It was repeatedly declared in the Constituent Assembly and elsewhere by Nehru, Ambedkar and others that they did not wish to bind the succeeding generations, that, to use Nehru's words, "if you make anything rigid and permanent you stop a nation's growth, the growth of a living, vital, organic people".
If the sovereign people through their representatives cannot bring about desired change, who will? What the Supreme Court has done is to assume to itself a power of veto on all constitutional amendments. Instead of interpreting the amendment clause of the Constitution and declaring the law, the court, in effect, says that it will decide in each case whether to permit Parliament to amend the Constitution. In other words, the constituent power gets transferred from the elected representatives of the people to the judges of the Supreme Court. The Supreme Court is not above the Constitution and laws. It is also accountable to the ultimate sovereigns, the people of India and that just as the power to amend is said to be a limited power only to amend, the Supreme Court's own power to interpret and declare the law cannot be extended to making or rewriting the provisions of the Constitution. To paraphrase differently Supreme Court's own observations about Parliament's amending powers, one is tempted to say:50
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Since "the Constitution had conferred a limited" power of judicial review and of interpreting the Constitution only for "doing complete justice" within its "jurisdiction", the Supreme Court cannot "under the exercise of that limited power enlarge that very power into an absolute power". Indeed, limited judicial review "is one of the basic features of our Constitution and, therefore, the limitations on that power cannot be destroyed". In other words, the Supreme Court, under Article 32, 141 and 142 cannot expand its power of interpretation so as to acquire for itself the right to amend or prevent amendment to the Constitution on the ground of a self-invented 'basic features' doctrine and thereby in effect destroy the most basic feature of Indian polity, namely the primacy of the people and democracy as a Government of the people, by the people and for the people. It is the people and the Constitution framed by their representatives that have given certain limited powers to the Supreme Court as to other organs, "the donee of a limited power cannot by exercise of that power convert the limited power into an unlimited one".
Fundamental Rights and Directive Principles: It is now clearly understood that there is no essential dichotomy between Rights and Duties or between the Fundamental Rights and the Directive Principles. They complement and supplement each other. If the Fundamental Rights represent the don'ts for the Government and the legislature, the Directive Principles represent the do's. There is no conflict. While moving for the reference of the Constitution (First) Amendment Bill, 1951 to a Select Committee, Jawaharlal Nehru had referred to the possibility of a conflict between the Fundamental Rights and the Directive Principles and explained the difficulty thus:
"The real difficulty which has come before us is this: The Constitution lays down certain Directive Principles of State Policy and after long discussion we agreed to them and they point out the way we have got to travel. The Constitution also lays down certain Fundamental Rights. Both are important. The Directive Principles of State Policy represent a dynamic move towards a certain objective. The Fundamental Rights represent something static, to preserve certain rights which exist. Both again are right. But somehow and sometime it might so happen that that dynamic movement and that static standstill do not quite fit into each other." "A dynamic movement towards a certain objective necessarily means certain changes taking place: that is the essence of movement. Now,  it may be that  in the process of dynamic
movement certain existing relationships are altered, varied or affected. In fact, they are meant to affect those settled relationships and yet if you come back to the Fundamental Rights they are meant to preserve, not indirectly, certain settled relationships. There is a certain conflict in the two approaches, not inherently, because that was not meant, I am quite sure. But there is that slight difficulty and naturally when the courts of the land have to consider these matters they have to lay stress more on the Fundamental Rights than on the Directive Principles of State Policy. The result is that the whole purpose behind the Constitution, which was meant to be a dynamic Constitution leading to a certain goal step by step, is somewhat hampered and hindered by the static element being emphasised a little more than the dynamic element and we have to find out some way of solving it.
...If in the protection of individual liberty you protect also individual or group inequality, then you come into conflict with that Directive Principle which wants, according to your own Constitution, a gradual advance, or let us put it in another way, not so gradual but more rapid advance, wherever possible to a state where there is less and less inequality and more and more equality. If any kind of an appeal to individual liberty and freedom is construed to mean as an appeal to the continuation of the existing inequality, then you get into difficulties. Then you become static, unprogressive and cannot change and you cannot realise that ideal of an egalitarian society which I hope most of us aim at."
Again, while speaking on the Constitution Fourth Amendment in the Lok Sabha, Nehru declared that the responsibility for the economic and social welfare policies of the nation should lie with Parliament and not with the courts. In so far as the decisions of courts had shown that there was some inherent contradiction between the Fundamental Rights and the Directive Principles, it was for Parliament to remove the contradiction and "make Fundamental Rights subserve the Directive Principles of State Policy." As the Supreme Court said later in 1971:
"Freedom of trade does not mean freedom to exploit. The provisions of the Constitution are not erected as barriers to progress. They provide a plan for orderly progress towards the social order contemplated by the preamble to the Constitution. They do not permit any kind of slavery, social, economic or political. It is a fallacy to think that under our Constitution there are only rights and no duties. While rights conferred under Part III are fundamental in the governance of the country, we see no conflict52                                                         Blueprint of Political Reforms
on the whole between the provisions contained in Part III and Part IV. They are complementary and supplementary to each other. The provisions of Part IV enable the Legislature and the Government to impose various duties on the citizens. The provisions therein are deliberately made elastic because the duties to be imposed on the citizens depend on the extent to which the directive principles are implemented. The mandate of the Constitution is to build a welfare society in which justice, social, economic and political, shall inform all institutions of our national life. The hopes and aspirations aroused by the Constitution will be belied if the minimum needs of the lowest of our citizens are not met." (Chandra Bhavan Boarding and Lodging Bangalore v. The State of Mysore and others, 1970 (2) SCR 600).
Again, in Keshavanand Bharti's case, Justice Mathew made the following significant observations:
"The Fundamental Rights themselves have no fixed content; most of them are mere empty vessels into which each generation must pour its content in the light of its experience. Restrictions, abridgement, curtailment, and even abrogation of these rights in circumstances not visualised by the Constitution makers might become necessary; their claim to supremacy or priority is liable to be overborne at particular stages in the history of the nation by the moral claims embodied in Part IV. Whether at a particular moment in the history of the nation, a particular fundamental right should have priority over the moral claim embodied in Part IV or must yield to them is a matter which must be left to be decided by each generation in the light of its experience and its values. And, if Parliament in its capacity as the amending body, decides to amend the Constitution in such a way as to take away or abridge a Fundamental Right to give priority value to the moral claims embodied in Part IV of the Constitution, the Court cannot adjudge the constitutional amendment as bad for the reason that what was intended to be subsidiary by the Constitution-makers has been made dominant. Judicial review of a constitutional amendment for the reason that it gives priority value to the moral claims embodied in Part IV over the Fundamental Rights embodied in Part III is impermissible." 1973 (4) SCC 225.
A distinction is sometimes sought to be made between what may be called 'positive rights' and 'negative rights'. Broadly speaking, while Part III deals with areas of individual freedom and the extent to which the
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State can restrain it, Part IV deals with positive duties cast upon the State to attain the ideal of social and economic justice. Even among the fundamental rights, however, there are some positive injunctions which seek to protect the interests of the society and the rights of the poor citizens from encroachment by entrenched sections. Thus, Article 17 abolishes untouchability and makes its practice in any form an offence punishable by law. Article 15 inter alia provides that no citizen shall be discriminated against in the use of public places like shops, wells, roads, eating houses etc. on account of his religion, race, caste, sex or place of birth. Article 23 prohibits another great social evil, that of forced labour. The whole effort has been to ensure that the fundamental rights of the citizens do not degenerate into the liberties of the few against the interests of the many.
Evaluating the Working of the Polity: One way of evaluating the working of our polity would be to analyse whether the aims and objects in the minds of the founding fathers at the time of framing the Constitution were fulfiled or realised in practice during the last 53 years of its working.
The vision of the founding fathers is enshrined in the Preamble, Fundamental Rights and Directive Principles of State Policy. These represent the soul of the Constitution and its quintessence. The eleven constitutional values highlighted in the Preamble are those of (1) Sovereignty, (2) Socialism, (3) Secularism, (4) Democracy, (5) Republicanism, (6) Justice, (7) Liberty, (8) Equality, (9) Fraternity, (10) Individual Dignity and (11) Unity and Integrity of the nation. The values have been further reinforced and elaborated under the enforceable fundamental rights and unenforceable directive principles.
Sovereignty: Our whole struggle for Independence was against foreign domination and economic exploitation of the country. The Constitution placed sovereignty as the highest value. But, in the context of our dependence on the World Bank and International Monetary Fund and the demise of the for-long-trumpeted new economic order, it would indeed be a brave soul who could still proclaim the sovereign nature of our polity. It is little consolation to us that in the modern world sovereignty has lost its traditional value for most peoples and the emerging global village inevitably has new concepts of sovereignty with its global masters who call all the shots and determine the economies and policies of all developing countries.
Socialism and Justice: The next highest pride of place in the Preamble is given to the term 'socialist' added by the 42nd Amendment. It is mentioned next only to 'Sovereign'. Again, "Justice, social, economic and political" has been put higher than 'Liberty' etc. The Preamble also records the resolve of securing to all citizens "equality of54
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status and opportunity". The Directive Principles specifically speak of the state securing a social order in which 'justice, social, economic and political' shall inform all institutions of the national life, striving to minimise inequalities in income, ensuring distribution of ownership and control of material resources, preventing concentration of wealth and means of production, providing equal wages for equal work, providing for right to work and education and such other socialistic principles. The founding fathers were conscious of the fact that mere political democracy, i.e. getting the right to vote once in five years or so was meaningless unless it was accompanied by social and economic democracy. Political equality was not possible unless men were made equal on the social and economic plane as well. Right to vote for a hungry and illiterate man without clothing and shelter meant little.
The Constitution was viewed by its makers basically as a means of social engineering, for ensuring, along with political rights, socio-economic justice under which the basic needs of the common man were fulfiled and all without any discrimination could enjoy fundamental human rights and equality of opportunity.
Despite all the poverty alleviation programmes, nearly forty percent of our population today is living below the poverty line. Instead of inequalities being reduced, the gap between the rich and the poor has widened. There is abundance and overflow of food grains but people are literally dying of hunger.
Even today, after 53 years of Independence, our basic problems are stupendous and are the same as they were at the time of Independence in 1947. Poverty, illiteracy, backwardness, overpopulation, shortage of drinking water are still there with us. With the largest number of illiterates and destitues, with a lakh of villages still without safe drinking water and crores of children without schools, we can hardly call it a success story. The oft-repeated populist jargon would like us to believe that our people though illiterate are politically wise and mature enough to exercise their right to vote intelligently, freely and with a sense of responsibility. This is all so much poppycock. In fact, the political leadership and elite classes seem to have developed a vested interest in the illiteracy and poverty of the masses.
The economic policy of liberalisation and globalisation has been widely hailed and is considered by the articulate sections of the people to be irreversible and the best thing to have happened to India in a long time. Under the dictates of the Bretton Woods institutions, we have come to believe that the rich have got to grow richer in order that the poor can get a little less poor and that the trickle down or the left over effect is now the only bet that remains for the nation's poor and deprived.
All talk of socialism is a meaningless chatter in the context of the new
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economic policy or free market economy. However desirable or whatever else it may be, it is far removed from all possible concepts and connotations of socialism. In whatever manner we define 'socialism' and whatever possible meaning we assign to this term, in all honesty, it must be admitted that the openly pro-private sector policies of liberalisation, free-market economy, deregulation and privatisation, throwing the door ajar for foreign capital, investment by multinationals, heavy borrowing etc. cannot be considered 'socialist' or designed to provide to all citizens economic justice.
The policies followed for the last decade are an admission of the fact that 'Socialism' said to be one of the basic features of the Constitution, has failed, that the policy of the public sector enjoying the commanding heights of national economy or of public control of means of production and of equitable distribution of income, was ill-conceived or in any case, was no more relevant or valid in the changed circumstances.
Secularism: The Constitution of India as given to us by the founding fathers did not recognise any state religion. It embodied the principles of non-discrimination on grounds of religion among the fundamental rights vide Articles 14, 15, 16 and 19.
The Constitution could be said to have sought to establish a secular order under which the dominant religion or the majority of the population did not enjoy any special privileges or preferential treatment at the hands of the state and the religious rights of the minorities were protected in different ways. But far from the intentions of the founding fathers, the Constitution was amended to allow discrimination on communal/caste grounds. Speaking in the Constituent Assembly on the national flag, Nehru of all persons had said that a nation does not live merely by material things, "especially a nation like India with an immemorial past, lives by other things also, the things of the spirit". Dr. Radhakrishnan spoke of the Ashoka Wheel in the middle of the flag as the Wheel of Dharma and said truth can be gained only by the pursuit of the path of Dharma. "Truth-Satya, virtue-Dharma, these ought to be the controlling principles of all those who work under this Flag". Md. Saadulla, who was later a member of the Constitution Drafting Committee said:
"India is very well noted for her spiritual attainments. Everywhere it is admitted that India has got a great spiritual message to send out to the different countries of the world. Saffron, as is well known, is the colour of all those people who live the spiritual life not only among Hindus but also among Muslims. Therefore, the saffron colour should remind us that we should keep ourselves on that high place of renunciation which has been the realm of Sadhus and Saints, Pirs and Pandits... (By the Dharma Chakra) we should56                                                        Blueprint of Political Reforms
be reminded, at all times that we are here not only for our material prosperity but also for our spiritual advancement. This Chakra was a religious emblem and we cannot dissociate our social from our religious environments."
However, today, we find that secularism has become a mere slogan, symbolic of hypocrisy and chicanery, for building sectarian vote banks, for getting to power and once there to remaining in power. People are sought to be fooled as much in the name of religion as in the name of secularism. Every party accuses the others of being communal or pseudo-secular and every party considers itself to be genuinely secular. Just as Hinduism, Islam, Sikhism or different castes, linguistic, tribal or other affiliations and identities are used to build vote banks, the slogan of secularism is used for the same purpose. What is involved is not any high principle but sheer political convenience. The effort is to divide society and win power in the name of mosque or temple, religion or secularism.
At least twice in the Constituent Assembly, efforts were made through amendments to make a specific mention of the principle of secularism in the Constitution. For example, an amendment had sought to ensure that no law could be made which discriminates between man and man on the basis of religion, or applies to adherents of anyone religion and leaves others untouched. All such amendments were summarily rejected by Dr. Ambedkar. Later, while speaking on the Hindu Code Bill in Parliament, he made it amply clear that he did not believe that our Constitution was secular because it allowed different treatment to various communities and the legislatures could frame separate laws for different communities. It was later in 1977, during the promulgation of Emergency that the word 'secular' was added to the Preamble.
The Constitution recognises various religions and religious organisations. Also, it can extend financial assistance to religious institutions. It can change, regulate and end certain religious practices. It legitimises distinctions on the basis of community and caste in the matter of services under the State and allows public celebration of religious functions of various religions. The holders of highest offices of the State and the tallest political dignitaries make it a point to publicly participate in religious festivals, to visit religious places and pay obeisance and make a demonstration thereof, honour religious leaders - Imams, Bishops, Munis, Sadhus and Swamis - at open public gatherings. Judged by all this demonstration of religiosity, are we not one of the most religious states on the globe or does 'secularism' mean for us something entirely different from what all dictionaries say it means? Are we really trying to keep religion and politics apart or have they become more interlocked than ever before? Which party does not look at the caste and community
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composition of constituencies while giving tickets for elections? We all claim to be secular but our political and social behaviour is coloured by communal and caste considerations in almost all parties.
While arguments about secularism have continued, the ground realities are that craze for separate communal identities has become more pronounced, religious fanaticism has received an unprecedented boost, orgies of communal violence like Godhra and its aftermath in Gujarat put our polity to shame.
Fraternity and Unity and Integrity of the Nation: The language of the Preamble makes it clear that the values of justice, liberty and equality were important for promoting among citizens a feeling of common brotherhood, for building an all pervasive Indian fraternity and for developing a pride in Indian identity.
By our words and conduct, we seem to emphasise that we are not a nation but are only struggling to become one. Also, the much flaunted cliche of unity in diversity has done tremendous damage to our national psyche. We want integration, but unfortunately emphasise diversity. If we want unity, all diversity has to be shown as being within the unity and not the other way round. The ugly reality is that we all know that today as a people, we are more divided than ever before. Instead of coming together as members of the Indian fraternity, we have become more and more separated from our fellow countrymen, on grounds of narrow religious, linguistic, caste and other loyalties. We are all anxious to find and strengthen identities other than the national. The smallest 'minority' in the country today is 'Indian'.
Democratic Republican Polity: In any representative democracy, the root concerns are two: stability and responsibility. The government that the system throws up should enjoy the strength and stability necessary for the security, development and welfare of the people and those called upon to govern should remain responsible to the people and their representatives. Our founding fathers had the background of their sad experiences of the arbitrary colonial rule which was neither representative of the people nor responsive to their urges, aspirations and needs. It was not responsible or accountable to any representative body of the people in India. It was natural for the founding fathers to prize 'responsibility' of the executive and accountability of the administration above everything else. They adopted the parliamentary system with its concept of ministerial responsibility. They did not, however, seem to have foreseen a situation where the concept of ministerial responsibility would involve no responsibility to the people at large and where this concept would make the government so very desperately dependent on shifting party loyalties and temporary majorities in the House.
Although the objects and reasons appended to the Anti-Defection Bill58
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did not say so in so many words, one of the main motivations behind it was to arrest the trend of instability in Governments. But, the Anti-Defection law failed to prevent defections, only they had to be in groups to qualify for being termed mergers or splits. Also, the 10th Schedule added to the Constitution, took away from the members their most important privilege of freedom of vote. In fact, after the Anti-Defection Law, Members of Parliament are bound by law to vote only as party whips direct, otherwise they may lose their seats.
For any sustainable economic growth also, political stability and governmental legitimacy are essential preconditions. Even the Bretton Woods prescriptions of SAP for economic reconstruction cannot hope to succeed in a situation of governmental instability. The latest developments in India affecting the economy of the nation underline the need for greater responsibility and accountability of the political executive and the administrators to the people through the representative institutions. On the other hand, the spectacle of several successive hung Parliaments and State legislatures and minority governments and frequent General Elections naturally cause grave concern for stability.
It has come to be believed widely that the system has led to and nurtured an axis between the businessman, the politician, the civil servant, the police and the criminal. For the new breed of professional politicians, with some honourable exceptions, national interest is the last priority. Populism has acquired respectability. Hypocrisy and sycophancy have attained the status of national characteristics. In this atmosphere, there seems to be no escape from admitting that the system has failed to deliver the goods and meet the needs of the nation and satisfy the urges and aspirations of the people and that, therefore, a comprehensive review of political structures and functions is urgently called for.
Looked at from another angle, the foundational norm of any democratic polity is that sovereignty vests in the hands of the people. Today, there is a widespread realisation among the aware citizenry that the sovereignty of'We, the people' stands grievously eroded by the way the political system and public administration have been operated for the last fifty years. We are dismayed with the way the voice, interests, quality of life and dignity of the individual citizen have been ignored and the public in our 'Republic' relegated to the lowest priority in the scheme of things. Still, some scholars and politicians go on repeating parrot-like that there is nothing wrong with the political system and no need for any rethinking on the Constitution as the fault for the failure lies with the people. They forget that the present breed of leaders in all fields are the products of this system and the system is not an end in itself— it is only a means for achieving public weal. If the system fails to deliver, people cannot be changed or imported to suit the needs of the system, the system
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has to be modified or replaced to match the character and meet the needs of the people. The leaders who have been charged with the responsibility of working the Constitution may be as vile, wicked and dishonest as most of us are, but then, it is for us to find the right kind of system and rulers for us.
On the whole, the present national scenario is not very exhilarating, particularly when we think of the decline of values in all spheres and all professions, terrorist activities, the goings-on in some legislatures and the many fissiparous and divisive tendencies raising their ugly heads here and there. We have not been able to solve the basic problems of development generally. The divide between the rulers and the ruled is widening. Costs of political organisations and administration are going up. Defections and opportunistic politics has weakened our polity and brought instability with collossal costs.
The founding fathers had hoped that those who were called upon to work the Constitution from generation to generation would be honourable men of character, competence, integrity and love for the nation. We have not merely failed to implement the constitutional values or to concretise the vision and the passion of the framers of the Constitution, but we have knowingly and deliberately, abrogated, reversed and debunked all the provisions aimed at securing quality governance to the people and assuring national unity and integrity. Instead of transcending divisive forces, developing an Indian identity and evolving a united nation, leaders of different hues have all become vote merchants busy in dividing the people for their vested interests of capturing and holding on to power.
During the last few years, it has come to be clearly recognised that the present model of our republic has failed to meet the hopes, aspirations and requirements of the people. The case for a rethinking on our failure to work the political system we gave to ourselves is unassailable. The time is ripe for a fresh look and for considering necessary systemic amends. Strong systemic reforms are needed. Piecemeal reforms or patchwork solutions will not do. If the present polity is found to have failed, it would have to be considered what reforms were most urgently required to suit India's ethos and meet our needs.
National Debate on Reforms: There was nothing entirely new in the debate on reviewing the working of our polity or considering reforms. The debate had continued right from the times of the Constituent Assembly and ever thereafter. Some members of the Constituent Assembly had expressed fears that the Constitution they had framed might give rise to a new class of professional politicians which could be its undoing inasmuch as these people tend to become parasites on society and begin to live on their ministerships, membership of legislatures etc.60
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with nothing else to fall back upon. In the years 1956 and 1957, two national seminars were held on the theme of the future of Parliamentary Democracy in India. Nehru himself participated and referring to the growing complexities of administration said:
"The business of government and the business of Parliament become more and more complicated and it becomes a little doubtful how far parliamentary democracy can carry on its work and solve such problems.... Unsolved problems are dangerous."
As a living, dynamic process, the Constitution itself has always been under review. Every constitutional amendment has been an occasion for a prior review outside the legislative wing.
Several books have since been published on the theme of constitutional reforms, many seminars and workshops have been held in different parts of the country and some of the NGOs, concerned citizens and civil society activists have been persistently crusading for a review of the working of the Constitution and setting up of a Review Commission for the purpose.
As early as in 1968, this writer had spoken at a university and published a paper on 'A Presidential System for India' and made the point then that no constitutional change from the parliamentary system was called for but that its working had been faulty. Many years later, in 1990, I spoke on the BBC in a widely publicised programme on the failure of those working the Westminster model of the parliamentary system in India. In recent years, a national debate was actually started and the ball was set rolling with the Times of India publishing two of my articles on 28 December 1990 and 17 June 1991 advocating a new look at the Constitution.
The 1991 article inter alia suggested "the appointment of a Constitution Commission to which all constitutignal problems, suggestions for reforms, demands from various regions fnd groups may be referred for in-depth study and recommendations that would command the widest possible acceptance."
The crusade for constitutional review and reforms was continued from various fora. The book Reforming the Constitution (1992) inter alia suggested:
"We must agree to make a beginning by appointing an official or unofficial Constitution Reforms Commission which would examine in depth all the problem areas, recommend reforms and
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also suggest the most appropriate mechanism for bringing about the recommended changes.'
The efforts got institutionalised when the same year, the India International Centre set up the Constitution Committee. Among other things, the Committee reached the conclusion that several distortions had crept into our polity 'including those in the structure and functioning of legislative bodies, the growing role of money and muscle power in elections, increasing religious and caste conflicts, imbalance in the federal structure, inadequate attention to local self government and panchayats, inability to stem the population explosion and failure to provide universal primary education.' The committee report said that taken together, the list added up to serious challenges to the very basis of democracy in India. It strongly recommended 'the appointment of a nine member Constitution Review Commission consisting of eminent experts and publicmen to consider in depth matters which require constitutional amendments.'2
1.   Subhash C. Kashyap in the introductory chapter of the book, "Reforming the Constitution'. The book carried contributions from eminent scholars and statesmen (former President Zail Singh, Justice V.R. Krishna Iyer, Nani Palkiwala, B.G. Verghese, Soli J. Sorabjee, B.K. Nehru, Vasant Sathe, Dharma Vira, Iqbal Narayn, P.R. Dubhashi, S. Sahai, Brahmananda Reddy, Ramashray Ray and others).
2.  Subhash C. Kashyap (ed.), Perspectives on the Constitution (incorporating the report of the 1IC Committee headed by Dr. Karan Singh and the Seminar papers),   I1C,   Shipra,  Delhi,   1993,  p. 8.  The  Committee  Report  was presented to the President, the Prime Minister, the Speaker and others. Besides Dr. Karan Singh, the Committee included other eminent persons as members e.g.  professor M.G.K. Menon, Dr. Malcolm Adiseshiah, Soli Sorabjee, Smt. Kapila Vatsayanan, Justice P.N. Bhagwati, Dr. A.M. Khusro, Dr. K.B. Lall, B.K. Nehru, Vasant Sathe, Dr. Subhash C. Kashyap, Prof. Rasheeduddin Khan, Dr. Amrik Singh, T.N. Chaturvedi, Dr. L.M. Singhvi and others. The Committee set up a research project on the working of the Constitution and the need for reforms with Dr. Subhash C. Kashyap as the Honorary Director.  A major national  seminar on the working of the Constitution and need for reforms was organised at the India International Centre in collaboration with 14 other highly prestigious institutions like the Indian Council of Social Science Research, Bar Association of India, Indian Law Institute, Indian Institute of Public Administration, Centre for Policy Research, Centre for the Study of Developing Society, Nehru Memorial Museum and Library, Rajaji Institute of Public Affairs and Administration and  others.   Participants  at the  seminar  included  some  of the  most outstanding jurists, scholars, statesmen, governors, chief ministers, central cabinet ministers and others.                                  '62
Blueprint of Political Reforms
Suggestions for the appointment of a Constitution (Review or Reforms) Commission continued to be reiterated at several seminars, meetings and conferences through academic writings and the electronic and print media.
The item was included in the BJP election manifesto for the 12th General Election. But, the Commission could not be appointed; the BJP led government headed by Shri Vajpayee resigned and the 13th general elections had to be held. The National Democratic Alliance of BJP and other parties issued a National Agenda for Governance which also included promise of appointing a Constitution Review Commission.
President Narayanan's address to the two Houses of Parliament assembled together at the commencement of the first session after the 13th general election to Lok Sabha reaffirmed the pledge made in the NDA agenda regarding the appointment of a Commission. On 22 February 2000, the 'National Commission to Review the Working of the Constitution' (NCRWC) was set up. As the full name of the Commission indicated, it was to review the working of the Constitution and not to rewrite or review the provisions of the Constitution. A great deal of misunderstanding was caused by the media calling it 'Constitution Review Commission'.
Meanwhile non-governmental efforts were on separately including, for example, the project on Political Reforms undertaken by the Centre for Policy Research. 'Political Reforms' could be construed to mean either more or less than constitutional reforms inasmuch as the political reforms suggested may not require any constitutional amendment at all and they may also mean more basic or systemic changes in values, approach and mindset than mere amendments to constitutional provisions without affecting its basic features.
[For the conferences, seminars etc. held all over the country on Political Reforms and different aspects of it during the last few years see under the Preface]
The Constitution Commission (NCRWC) submitted its report on 31 March 2002. It noted that "in the half-a-century and more since the Constitution   came   into   force,   whereas   as   many   as   eighty-five
Seminars were held at New Delhi, Bangalore, Bombay, Hyderabad and other places. A national conference on constitutional reforms was organised at New Delhi in June 1995 followed by a seminar on the Constitution and National Integration at Bangalore. The results were published in book form. See Subhash C. Kashyap (ed.), Basic Constitutional Values, Ajanta, Delhi, 1994; Subhash C. Kashyap (ed.), Nation and Polity Under Strain, Uppal, N.D., 1996; D.D. Khanna and Gert. W. Kueck (ed.), Principles, Power and Politics, Macmillon, 1999 and Khanna, Mehrotra and Kueck (ed.), Democracy, Diversity and Stability, Macmillon, 1998.
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amendments have been instituted, there has been (till the setting up of the National Commission to Review the Working of the Constitution) no comprehensive and transparent official exercise to review the working of the Constitution in its entirety with a view to evaluating its achievements and failures in fulfiling the objectives of the Constitution in the context of experience gained, and for future requirements perceived".
The Commission referred to Nehru's views to the effect that the Constitution ought to be amenable to change to allow for emerging needs. Advocacy of the need for review and rethinking or of devising a mechanism for imperative political reforms does not at all mean that we should begin by any preconceived notions like switch over to the Presidential system, proportional representation, fixed term for legislators or the like. Political reform agenda must be taken up with an absolutely objective, non-partism angle, honest and transparent intentions, genuinely open mind, and only in the context of our own experience of working the system for 50 years plus. We have to identify the problems of the people and then examine to what extent, if any, these have their source in any systemic constraints and, if so, what alternative reform options can be considered. The suggestions would have to be practical and implementable based on a nation-wide consensus, and the widest possible agreement of political parties. Above all, these would have to be directed to the goal of providing security and well being to the people, good governance and a clean, citizen-friendly administration. Many of the reform suggestions may not call for any change in the Constitution.
The Constitution Commission (NCRWC) missed a great opportunity of rendering more substantial service to the nation. It could have done much better. But, the report is full of gems and deserves wider debate and concrete action on many of its significant recommendations in regard to governmental stability, electoral, political party and parliamentary reforms and making the entire system more citizen-oriented. {See Annexure for the Note appended to the NCRWC Report)
Conclusion
The strength of a pluralistic society comes from its different components. India has survived with democracy and pluralism since millennia with unity in diversity, with multi-ethnic, multi-cultural, multi​lingual, multi-religious groups and has built a dynamic and vibrant society. Democracy is the key for containing the aspirations of different under-privileged groups. They were 'building blocks and not road blocks' working within the Constitution. A delicate balance was necessary between diversity and integration and unity and uniformity. What is important is not the absence of conflicts but the strength and64
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stability of democratic institutions protecting fundamental human rights and changing and adjusting to the needs of society and their conflict-resolution capacity. That despite all the difference and conflicts, India survives as a united nation and a functioning democracy shows the inner strength and resilience of the people.
The National Commission to Review the Working of the Constitution has tried to identify the problems and their sources and to create new choices. It is to be hoped that this latest holistic effort at integrative conflict resolution would be widely debated all over the country, by the political parties, by Parliament and State legislatures and by the civil society and a consensus on needed political reforms would emerge.
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Note by Dr. Subhash C. Kashyap, Member of the Commission and Chairman of its Drafting and Editorial Committee
1. It is with extreme reluctance and a deep sense of sadness that I am constrained to pen this note to qualify the report of the Commission of which in the words of the Chairman I was "the principal author" as the Chairman of the Drafting and Editorial Committee.
2.  My sadness at the results becomes more poignant because for nearly ten years, I had personally crusaded for a review of the working of the Constitution and appointment of a Commission for the purpose. Five books, a host of articles in national dailies and several seminars and conferences all over the country suggesting, inter alia, setting up of such a body preceded the appointment of the  Commission.  Finally,  in pursuance of the national agenda for good governance, the NCRWC was appointed by the President in February 2000.
3.   The Commission was entrusted with a historic task of great responsibility. It was expected to act independently and objectively, without fear or favour and with a sense of serving the best interests of the country and thereby helping the Government and the Parliament of India to consider desirable reforms in the working of the Constitution within the parameters of the parliamentary system and the basic structure of the Constitution. I had the pleasure of defending the appointment and work of the Commission at dozens of seminars and conferences in different parts of India during the last two years (without any cost to the Commission).
4.  The positive outcome of the whole exercise is that it has been possible to see through the Commission a number of very significant suggestions and to arrive at unanimity in several matters. The most important   recommendations   made   by   the   Commission   are   those concerning   electoral   processes   and   political   parties,   Union-State Relations, Decentralisation and Devolution and parliamentary reforms. The entire Commission is in full agreement on matters like (l)the election of the Leader of the House by the Lok Sabha/State Assembly and appointment of such leader as P.M./C.M., (2) constructive vote of no-confidence, (3) freedom of the press and other media and freedom of information as fundamental rights, (4) truth in public interest as good defence in contempt of court cases, (5) ridding the election process of evils like booth capturing, bogus voting, criminalisation and spreading caste and communal hatred, (6) maintenance and audit of election and political party accounts and declaration of assets and liabilities by
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candidates for election and those holding public office, (7) limiting by law the size of Councils of Ministers, (8) disqualifying all defectors -individual or group - and (9) rotation of reserved seats.
5.  The Commission also recommends (1) examination of the issue of prescribing a minimum of 50% plus vote for winning an election, (2) discouraging independent candidates,  (3) regulating by law the registration, recognition and functioning of parties, (4) codification of parliamentary privileges, (5) discontinuation of MP LAD Scheme, and (6) measures for combating corruption and confiscation of ill-gotten property.
6. The following comments and reservations in regard to some of the chapters may be noted:
(/) It was decided by the Commission that each chapter of the Report would not exceed 15 to 20 pages and that unnecessary quotations particularly from foreigners would be avoided. It was, however, left to the Chairperson himself to prepare and finalise the Introductory chapter on the 'The Basic Approach and Perspective".
(//) In regard to Chapter 3 titled 'Fundamental Rights, Directive Principles and Fundamental Duties', I would like to iterate some of the unanimous decisions of the Drafting and Editorial Committee (DEC) which were as follows:
(a)  "It may be neither necessary nor proper to include in the text of our Constitution all the provisions of international conventions etc., for, where acceptable, many of these can be adopted by ordinary legislation. Also, enlargement of fundamental rights through judicial verdicts does not always call for constitutional amendments, for judicial interpretations and verdicts are amenable to review by courts themselves."
(b) "The Commission noted that the ultimate aim of affirmative action of reservation should be to raise the levels of capabilities of people of the disadvantaged sections and to bring them at par with the other sections of society. Reservations should not separate certain sections from others and should not become a permanent feature of Indian  society.  In this connection, it is important to recall that Dr. Ambedkar was opposed to reservations for Scheduled Castes in perpetuity. He would have liked it to be for forty years instead of ten years but thereafter he did not want Parliament to have the power to extend it by law because he did not like the   dalit   class   stigma   on   Indian   society  to   become   permanent. Unfortunately, during the last fifty years and more, reservations have not enabled these disadvantaged sections come closer to others to desired levels. Reservations have also not really benefited those sections for whom   these   were   meant.   In   many   instances,   these   have   been monopolised by certain privileged sections within those groups."
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the cultural and educational rights available under the articles should be available equally to all groups in society so that there is no discrimination between communities or social groups in the matter of establishment and maintenance of educational institutions, etc."
It is difficult to understand why some members of the Commission could not agree to the Drafting and Editorial Committee's unanimous suggestion of extending to all religious and linguistic groups without any discrimination   the   right   to   establish   and   administer   educational      u institutions of their choice insofar as this could be done without in any      \ way adversely affecting the existing rights of minorities.
(Hi) Para 3.20.2 of the Report recommends that besides every child having the right to free education until he completes the age of 14 years, every girl and members of the Scheduled Castes/Scheduled Tribes will have a judicially enforceable fundamental right to education until the age of 18 years. It is doubtful whether the actual costs of providing free and compulsory education to nearly half of India's population upto the age of 18 years have been worked out before making such recommendation.
(z'v) In regard to Chapter 4 titled 'Electoral Process and Political Parties', I would like to iterate the following unanimous decisions of the Drafting and Editorial Committee which were based on the decisions taken by the whole Commission earlier with one Member expressing some reservations in regard only to (a):
(a) "The second approach which the Commission recommends for adoption, suggests that we should only have representatives who win on the basis of 50%+1 vote. If, in the first round, nobody gets over 50% then there should be a run-off contest the very next day or soon thereafter between the top two candidates so that one of them will win on the basis of  over   50%   of the   votes   polled.   Several   representations   from organisations  and  individuals  favoured  this  option  to  achieve  the objective of better representation. The Chief Election Commissioner confirmed that the task of run-off elections can be managed. Actually, the run-off vote is like a re-poll in certain constituencies. There is no revision of electoral rolls, no fresh nominations, no fresh campaigning or the like. It is the same polling booth with the same administration and therefore there are no complications of heavy costs or fresh security arrangements. There are substantial advantages of following the policy of 50%+1 vote. On the one hand, it resolves the problem of representation. On the other, it also makes it in the self-interest of various political parties to widen their appeal to the electorate. It can help push political rhetoric in a direction that the mobilising  language might take  on  comparative "universal" tones as opposed to "sectoral" tones of the present day. With the need to be more broad based in their appeal, issues that have to do with good governance rather than with cleavages and narrow identities
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might start to surface in the political vocabulary. With EVMs we can easily plan on a two-day election all over the country. The second day may be for run-offs. This means that at the end of the day, through the use of computer technology, the constituency will know whether someone has won by getting over 50% or that a run-off is necessary. If it is the latter, the announcement would mention the names of the two candidates. The final results can be announced with all others. If implemented properly, this suggestion has the potential of forcing political parties and candidates to think of strategies to obtain over 50% votes in the first election itself. This will discourage the non-serious candidates and fringe players from jumping in the fray and it will encourage making of pre-election agreements between parties and this should lead to moderation and stability. Also, while on the first occasion, there may be many run offs, with each successive election the number may be reduced to only a few.
The proposal evoked favourable response from the people. Also, it found overwhelming support in the Commission and the general feeling was that this one proposal had the greatest potential of service to the cause of national integration and ridding Indian politics of the scourge of casteism and communalism."
(b)  "Some scholars and concerned citizens suggested that voting should be made a citizenship obligation. Voting is compulsory in many countries. Many eminent Indians including the distinguished former President and elder statesman, Shri R. Venkataraman strongly favoured making voting compulsory.  He suggested that the responsibility of ensuring that all the voters exercise their franchise may be entrusted to Panchayats at the village level. "The advantage of compulsory voting is that the voter realises that he is not conferring a favour on the candidate but exercising his duty as a citizen." The Commission recommends that voting be made compulsory as a fundamental citizenship obligation under the law."
(c) "After careful consideration of all the aspects of the problem, the Commission reached the conclusion that only recognised national parties and pre-poll alliances (i.e. those that secure at least 10% of the votes cast) should be allotted common symbols to contest elections to Lok Sabha. This would, by prompting pre-poll alliances, automatically consolidate the vote and help in evolving some sort of federal parties or alliances providing more stable governments."
(d) "Section 60 of the Representation of the People Act, 1951, inter alia, makes a provision enabling the persons of the armed forces to cast their votes through postal ballot. It is reported that there have been inordinate delays in delivery of the postal ballots sometimes resulting in disenfranchising the personnel of the armed forces. Some suggestions70
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have been made to the effect that as an alternative at their option, the members of the armed forces may be allowed to cast their vote by appointing someone as proxy. The Commission recommends that by making necessary changes in the Representation of the People Act, 1951, the facility of voting either by proxy or the existing postal ballot system, may be provided to members of the armed forces."
(v) In para 4.31.2 of the Report, there is a serious typographical error which seems to suggest that national parties or alliances may be allowed to contest elections only for State legislatures or Council of States. Actually, it should read as follows:
"Only parties or pre-poll alliances of political parties registered as national parties or alliances with the Election Commission be allowed a common symbol to contest elections for the Lok Sabha. State Parties may be allowed common symbols to contest elections for State Legislatures and the Council of States (Rajya Sabha)."
It is hoped this correction would be made in the Report before it is submitted even though several members have already signed it.
(vz) Para 4.21 of the Report as already signed by some of the members, inter alia, reads as follows:
"At the same time, the other point of view put forward was that denial of the said high offices solely on account of the fact that the person was not a natural born citizen of India or his parents or grand parents were not citizens of India, would deprive worthy citizens from occupying these high offices".
This seems to imply or suggest that natural born citizens of India are not "worthy" and only those not born in India or of Indian parentage are "worthy". It is, therefore, suggested that the para may be modified before submission of the Report to read as follows:
"At the same time, the other point of view put forward was that denial of the said high offices solely on account of the fact that the person was not a natural born citizen of India or his parents or grand parents were not citizens of India, might deprive some citizens from occupying these high offices even if they were otherwise worthy and acceptable".
In Chapter 5 of the Report devoted to 'Parliament and State Legislatures' as already signed by some of the Members, the last sentence in para 5.21.5 reads "the Commission recommends the setting up of a study Group of Parliament outside Parliament". It should actually read, "The Commission recommends the setting up of a 'Study of Parliament Group' outside Parliament. It is suggested that the correction may be carried out before the submission of the Report.
There may be some other similar typographical, factual or inadvertent errors. These may be taken care of.
(yiif) Chapter 7 of the Report is titled 'The Judiciary'. This chapter
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particularly is seriously flawed and distorted. The much needed Judicial Reform issues have not been even touched or these got deleted in the final draft. In matters like appointment of judges, the approach in the final chapter is heavily and unconstitutionally weighed in favour of the judges themselves selecting their own colleagues thereby striking at the legitimate powers of the Executive and the Parliament and disturbing the delicate balance in the polity.
The Report of the Drafting and Editorial Committee which was unanimous in all matters, inter alia, contained the following useful observations:
"The Commission took into account the consultation paper, the responses thereto and the views of eminent persons like the former President of India and some of the former Chief Justices of India including the one who delivered the majority judgement in the second judges case. When the matter came to be discussed before the Commission, divergent views were advanced and cited. According to one former C.J.I. (Justice E.S. Venkataramaiah), in the interpretation placed by the majority of judges on Article 124, the "text of the Constitution seems to have been departed
from.........The interpretation now given neutralises the position of the
President and makes Article 74 which requires the President to act on the
aid  and  advice  of the  Council  of Ministers  irrelevant........  The
construction now placed by the court makes the Supreme Court and the High Courts totally undemocratic. While in a parliamentary democracy the President may be a mere constitutional head when the power is exercised by him on the advice of the Council of Ministers he cannot be asked to play the same limited role where the Chief Justice of India who is not an elected representative advises him. One cannot ignore that this may lead on a future occasion to tyranny in another unexpected place... The new meaning given by the Supreme Court appears to be beyond the scope of mere interpretation and virtually amounts to re-writing the relevant constitutional provisions......"*.
"Obviously there has been some rethinking on the subject. A former C.J.I. (Justice J.S. Verma) seemed to have revised his opinion and favoured "a review" in the light of the experience after the verdict in the Second Judges' case inasmuch he came to advocate that the intent of the Constitution was not to accord "primacy to either" the judiciary or the executive, the "responsibility" of both was "to find the most suitable person for appointment" and this could best be done by a "National Judicial  Commission,  representing  all  wings,  headed  by the   Vice
E.S. Venkataramaih, The Working of Indian Democratic Polity - An Appraisal, Dr. Zakir Hussain Educational and Cultural Foundation and Indian Institute of Public Administration, New Delhi.72
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President/Prime Minister/Chief Justice of India".*
"The Judiciary, the Legislature and the Executive are the creatures of the Constitution and it is the Constitution, which is supreme. The Constitution is what it says and there should not be any attempt to alter it by an interpretative process by any of the limbs of the state. Power to interpret or declare the law does not include any power to change or make the law. It is a fortiori when a question arises as to in which of the limbs, the Constitution has vested the power of appointment. When it involves questions as to whether the power is in the Judiciary or Legislature or Executive, the Supreme Court's approach has to be in the following manner as observed by the Supreme Court In Re Special Reference 1 of 1964 [1965(1) SCR 413 at 446] "... Legislators, Ministers and Judges all take oath of allegiance to the Constitution for it is by the relevant provisions of the Constitution that they derive their authority and jurisdiction and it is to the provisions of the Constitution that they owe
allegiance.........". Also, it was noted that there is no country whose
constitution provides for vesting the power of appointment of judges of superior courts in the judiciary itself. In this context, there was a general consensus in the Commission on the desirability of suggesting the mechanism of the National Judicial Commission to ensure that the power of appointment of judges was not exercised arbitrarily either by the executive or the judiciary."
The above observations are reiterated for consideration by the powers that be.
(ix) Attention is also invited to the decision taken by the Commission at its 14th Meeting held on 14-18 December, 2001. Para 16 of the minutes records that:
"There shall be a National Judicial Commission for making recommendation as to the appointment of a Judge of the Supreme Court (other than the Chief Justice of India), a Chief Justice of a High Court and a Judge of any High Court."
"The composition of the National Judicial Commission would be as under:
(a) The Vice-President of India
(b) The Chief Justice of India
(c)  Two senior-most Judges of the Supreme Court, next to the Chief Justice
(d) The Union Minister for Law and Justice."
"The National Judicial Commission shall meet as a round table. While meeting for making recommendation as to the appointment of a Judge of
♦    J.S.  Verma,  The Judiciary and Judicial  Reforms  in  Political Reforms: Asserting Civic Sovereignty, Konark, New Delhi 2001, pp. 145-180.
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a High Court, the Chief Justice of the concerned High Court shall also be associated as a Member of the Commission."
"Proposals for appointment of Judges should originate either from the Chief Justice of India or the Chief Justice of a High Court, as the case may be."
"The retirement age of High Court and Supreme Court Judges should be uniform and it can be 65 years."
"The retired judges should not be appointed to any paid appointment under the Government. However, even for post-retirement non-paid assignments, it is recommended that, to eliminate room for irrelevant considerations, it would be appropriate to provide as a matter of law that where a retired Judge is sought to be appointed to a Tribunal/Commission or similar other body, such appointment should be made in consultation with the concerned Chief Justice. In the case of appointment of a retired Judge/Chief Justice of the Supreme Court, the Chief Justice of India will be consulted and in the case of appointment of a judge/Chief Justice of the High Court, the Chief Justice of that Court should be consulted. Such a course would help in eliminating irrelevant considerations and would also facilitate appointment of appropriate persons to these bodies."
"As regards the transfer of Judges, it should be as a matter of policy and the power under Article 222 and its exercise in appropriate cases should remain untouched. The President would transfer a Judge from one High Court to any other High Court after consultation with a committee comprising the Chief Justice of India and the two senior-most Judges of the Supreme Court."
(x) At the 11th meeting of the Commission held on 15-18 September, 2001, the following suggestions about the 'The Judiciary" were made for being taken up for discussion by the Commission at the appropriate time.
"(/) Intensive training and orientation programmes should be organised for the members of the Judiciary at all levels at the time of their entry.
(if) There should be refresher courses for upgradation of training and orientation programmes at regular intervals during the service for judicial officers from the lowest to the highest courts.
(Hi) Similar training camps need to be organised for the lawyers for improving their professional skills and responsibilities.
(iv) There should be regulation of fee of the lawyers on the basis of their classification as categories, say A, B, C, etc.
(v) Cash payment of professional fees to the lawyers should be made illegal.
(vi) Limits should be prescribed on adjournments in courts.
(yif) The Judgments given by the Courts should not be unduly lengthy.74
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Plurality and prolixity of judgments should be discouraged.
(viii) There should be only one judgment, whether unanimous or by a majority. There need not be any concurring or dissenting judgments.
(ix) Written arguments should be permitted and encouraged.
(x) The judges should not make laws or amend the Constitution by interpreting the same. The function of working of the Constitution and applying its provisions has been entrusted to various functionaries such as Speaker, Police and Magistrates, in addition to the Judges.
(xi) There should not be any summer or winter vacations for courts as these are colonial legacies.
(xii) A minimum of 220 days of working of the courts should be ensured in a calendar year.
(xiii) Fixed time schedules should be prescribed for clearing the arrears of cases.
(xiv) There should be time bound disposal of the cases.
(xv) The age limit for retirement should be increased for the judges of High Court and Supreme Court uniformly, say 70 years or 75 years and simultaneously judges should not be allowed to take up any paid appointments after their retirement.
(xvi) There should be increased use of alternative modes of resolution of disputes.
(xvii) Lawyers should encourage out-of-court settlement of disputes.
(xviii) There should be better use of the latest technological devices in the working of the courts.
(xix) The court procedures have to be made more citizen friendly.
(xx) The accountability to people applies as much to the judiciary as to the legislators.
(xxi) Neither the Parliament nor the Supreme Court is supreme under our Constitution as the duties and powers of each organ have been defined and delimited under the Constitution. In case of any doubt about the supremacy, it has to be vested in Parliament, which represents the will of the people."
The above suggestions are reiterated.
7.   The   chapter   on   the   Pace   of  Socio-economic   Change   and Development is largely ill conceived and likely to cause tremendous damage to the social fabric and unity of the nation. The recommendations in this Chapter would strike at the roots of economic development and nation  building  efforts.  These  go  counter to  the  basic  preambular principles including those of justice, equality and fraternity. Perhaps some of the recommendations made unwittingly are bound to  be detrimental to the interests of the scheduled castes and minorities in particular and the people at large in general.
8.  While no comments are being made on what went wrong in the
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procedure, priorities and perspective, it may be put on record that several of the recommendations now forming part of the report go directly counter to the clear decisions of the Commission on which the unanimously adopted draft report of the Drafting and Editorial Committee was based.
9.  The Commission was appointed to review the working of the Constitution, I believe, so as to strengthen Indian polity and contribute to national rejuvenation. Unfortunately, as the minutes of the Commission in Volume II would show, before passing on the work to the Drafting and Editorial Committee only three meetings of the Commission (13th, 14th and 15th held late in November 2001 to early January, 2002) were devoted to any substantive discussion on the subject of the working of the   Constitution.   The   three   extensions   brought  the  term   of the Commission to over two years but the total period that the Commission itself and its Drafting and Editorial Committee could devote to the actual task was hardly three months. After the Draft Report was submitted to the Commission in time by the Drafting and Editorial Committee, the third extension for the Commission was sought and obtained without the Commission taking any such decision. It was during this third extended period that some of the decisions of the Commission arrived at after due deliberation and incorporated in the Draft Report were changed and several new points added.
10.  If the independence, primacy and supremacy of the judiciary in its sphere  is  important - and  doubtless  it is  important - so  is the independence, primacy and supremacy of the Parliament in its sphere. After all, Parliament is the supreme representative institution of the people. The powers and functions of all the three organs of the State are only as defined and delimited by the Constitution which binds all the three of them equally. The purpose of recommending any amendments can only be to ensure control over any tendencies of any organ claiming overall supremacy or arbitrary powers disturbing the basic balance in polity. The effort has to be to make all the three organs more citizen-friendly and people-oriented rather than judge, lawyer, administrator or MP/MLA interest-oriented.
11.  Unfortunately, in some vital matters, certain recommendations have not found place in the final Report simply because one of the Members had some reservations. Also, some highly controversial matters of doubtful legitimacy have found place in the final report because of the insistence of one Member and the fear of a dissent from him while a matter very dear to one of the Members and which as many as 5 Members   supported   could   not   find   place   among   the   positive recommendations and this led to the resignation of the Hon'ble Member concerned. Also, while in some matters decisions were taken by majority,76
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in others unanimity was insisted upon. In my humble opinion, it would have been better not to have relatively more exclusive focus only on the wish-list or demands of some individuals or groups and to think of the interest of the nation at large.
12.  Lastly, I would like to mention that I had taken the liberty of reproducing large portions of my own earlier copyrighted writings and books published before the setting up of the Commission. I hereby accord my 'No Objection' to all such reproductions and use.
13.  I would thank all the Hon'ble Members of the Commission for their  indulgence,   courtesy   and  consideration   extended  to   me.   In particular, I am most beholden to the Hon'ble Chairperson who has gone out of the way to say some of the nicest things about me personally. I shall always cherish my association with all the Hon'ble Members and look forward to their enduring friendship and companionship in the service of the nation.
THE CITIZEN AND THE SYSTEM
Good Governance
Two research studies named 'Political Reforms: Asserting Civic Sovereignty' and 'Citizens and the Constitution' were published before the 'Report of the National Commission to Review the Working of the Constitution'. The central thesis stressed by the two books was that in a democratic polity sovereignty vests in the people, civic sovereignty has got to be asserted and the citizen put at the centre of the political system and citizen-friendly governance brought about on a high priority basis. Good Governance, it was held, was citizen-friendly governance. Echoing the conclusions of these studies, the National Commission to Review the Working of the Constitution (NCRWC) began its enquiry inter alia with the following 'Basic Approach and Perspective':
"Our crucial failure is the innate resistance in governments and governmental processes to the fundamental article of democracy, viz. that all power and all authority flows from the people and that all public institutions are meant solely to serve the public interest. The assurance of the dignity of the individual enshrined in the Preamble of the Constitution has remained unredeemed:
•   From this fundamental breach of the constitutional faith flow almost all our present ills. The first and the foremost need is to place the citizens of this country at center-stage and demonstrate this prioritisation in all manifestations of governance;
•   Citizens see their government "besieged by uncontrollable events and are losing faith with institutions. Society is unable to cope with current events"."
The Commission later says that the Governments and their methods of78
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governance neglect the people who are the ultimate source of all political authority. Public servants and institutions are not alive to the basic imperative that they are servants of the people and are meant to serve them. The Commission's experience "on a balance of the good and the bad, achievements and failures, promises and performances" was one of "lost opportunities" and the overall picture was "depressing" despite "some achievements".
Trie founding fathers of India's Republic built the entire edifice of her Constitution and democratic polity on the quintessential principle of sovereignty vesting in the people. After all, Republic is about the public, of the public, for the public. Once freed from colonial rule, the people were expected to have ceased to be subjects of the foreign masters and become citizens of independent India. With the adoption of a democratic polity, the citizens were to function both as the rulers and the ruled. But, the transfer of power on the midnight of 14-15 August 1947 and our becoming a Republic on 26 January 1950 did not mean transfer of power to the people of India. Notwithstanding the significant progress and remarkable achievements of the nation on various fronts, the fact remains that the ordinary citizen of India has still to feel the glow of freedom or the transfer of power to his/her hands. We are all dissatisfied with the system as it has worked. The security and weal of the ordinary citizens are hardly any concern of the state.
Things have come to such a pass that some concerned citizens and thinkers have begun to see question marks against the democratic model adopted by us and operated for more than half-a-century. We would have to consider if some thinking is called for on the fundamentals of this democracy and its suitability for us? Can we hope to achieve under it good governance, citizen-friendly administration, economic growth and nation building? There is every need to examine where we went wrong and what needs to be done to remedy the situation.
Principles of Governance: The "principles" that the Constitution ordained to be "fundamental in the governance of the country" have been blatantly disregarded and governance has eluded the people. What has become a categorical imperative is clean and quality governance as it affects the lives of the people. The whole idea of good and responsive governance is that of giving, of serving and of doing good to the people, or solving their problems and making their lives more livable, satisfying and enjoyable. It comes close to Gandhiji's concept of politics for service of the people and not for becoming masters of the people.
The essential pre-requisites for quality governance are that the system should be good and suited to the needs, aspirations, background and ethos of the people concerned and that those selected for operating the system should be endowed with character and competence and motivated
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by the spirit of public service. Good Governance must be democratic, participatory, transparent and accountable.
Perhaps the best blueprint for reforms needed to be urgently enforced is already contained in Article 37 of our Constitution. The only place where our Constitution uses the term 'governance' is in this article under the Directive Principles. It speaks of certain "principles" being "fundamental" in the "governance of the country" but not "enforceable by any court". Adherence to some of these fundamental principles of governance would require the State to secure:
•   a social order for the promotion of the welfare of the people with social, economic and political justice for all [Article 38(1)];
•   minimisation of inequalities in  income and elimination of inequalities   in   status,   facilities   and   opportunities   among individuals and groups of people [Article 38 (2)];
•   right to adequate means of livelihood for all citizens - men and women equally [Article 39 (a)];
•   opportunities and facilities for children to develop in a healthy manner and in conditions of freedom and dignity [Article 39(f)];
•   right to work, to education and to public assistance in cases of unemployment, old age, sickness, disablement etc. (Article 41);
•  just and humane conditions of work and maternity relief (Article 42);
•   a living wage for workers with conditions of work ensuring a decent   standard   of   life   and   full   enjoyment   of   leisure (Article 43);
•   free and compulsory education for all children below 14 years (Article 45);
•   raising the level of nutrition and the standard of living and to improve public health (Article 47);
•   protection and improvement of environment and safeguarding of forests and wild life (Article 48 A).
Citizen and Civil Society: The concept of citizenship is said to have had its origin in the Greek city-state democracies. The citizen was a person who was a participant in the democratic process, one who had a share in the government of the city as contradistinguished from not only foreigners but also slaves and women none of whom were deemed eligible for being citizens.
In a modern democracy the role and responsibilities of the citizen are enormous. As the state in a democratic polity is the creation of citizens, it must afford them maximum opportunity of participating in the political system and of exercising not only rights but also special responsibilities.80
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Without them a democratic polity will cease to function. In addition to such requirements as obedience to law and payment of taxes, which characterise all societies, democracy necessitates the citizens' active political participation and obligates the citizens to accept responsibilities. Unfortunately, of late, there has been some rather disproportionate emphasis on the rights of citizens as against their duties even though the traditions and temper of Indian thought through the ages laid greater emphasis on duties. While much of the western thought is based on competitive consumerism enjoying life, safeguarding individual rights and pursuing the objectives for producing more and more wealth or furthering economic growth with even human beings considered a resource or a means, emphasis in the Indian ethos has been on sacrifice, service, contentment, simple living, fulfiling ones duties towards family and society and developing the human person to the highest with everything else being relevant only as a resource or means. Actually, rights and duties for us are two sides of the same coin. For every right, there is a corresponding duty. Rights flow only from duties well-performed. Duty is an inalienable part of right. What is duty for one is another person's right and vice versa. If all men have a right to life, a duty is also cast upon all men to respect human life and not to injure another person. If everyone performs his duty, everybody's rights would be automatically protected. Gandhiji sought to emphasise the economic and social responsibilities of all citizens. He said:
"The source of right is duty. If we all discharge our duties, rights will not be far to seek. If leaving duties unperformed we run after rights, they will escape us like will-o'-the-wisp, the more we pursue them, the farther they will fly".
"I learned from my illiterate but wise mother that all rights to be deserved and preserved come from duty well done. Thus the very right to live accrues to us when we do the duty of citizenship of the world. From this one fundamental statement, perhaps it is easy enough to define duties of men and women and correlate every right to some corresponding duty to be first performed. Every other right can be shown to be a usurpation hardly worth fighting for."
As we look around at the national scenario today, things are both disturbing and distressing. The greatest tragedy today seems to be that we are not committed to any value system at all. We have no regard for any values beyond our crude self interests. Money and power have become the highest values. In our scheme of things, the well-being of fellow citizens and the good of the nation have hardly any precedence. In this context, the only hope for building a united and integrated nation with
dignity of the individual lies in the growth of institutions of civil society and we, the citizens of India, rising above petty self-interests, identifying the hard core of citizenship values enjoined by the Constitution and making a determined bid to work together to protect and promote them by contributing all our mite. In the words of Swami Ranganathananda:
"The citizen is responsible for the happiness and well-being of his nation. This happiness and well-being is the product of the work of millions of such citizens imbued with a spirit of efficiency, co​operation, and dedication, like the coral-islands which are built up from the bottom of the ocean by millions of tiny organisms depositing their shells, to emerge eventually out of the ocean as an island. Millions and millions of microscopic shells have gone into the make up of a coral-island; similarly, little actions of millions of citizens go to the building up of a nation, the silent work of millions of housewives, artisans, peasants, teachers, civil servants, and others."
Every citizen must accept the position that as citizens all are equal, have the same rights and responsibilities and are entitled to equality before law without any discrimination. Everyone of us must treat all our fellow citizens as equals and must not discriminate between them on any grounds such as sex, religion, caste etc. Every citizen must enjoy the same fundamental rights of freedom of thought and expression, freedom of religion, freedom from exploitation etc. It follows that we must respect the freedom of all our fellow citizens and must do nothing which may result in exploitation of anyone.
Fundamental Duties of Citizenship: Our greatest weakness today is that we do not at all think as proud citizens of a great country. The privilege of being citizens of the Republic of India makes adherence to citizenship values a matter of sacred obligation for all of us in whatever position. These values are rooted not merely in our legal status as citizens but in some foundational norms which permeate the provisions of the Constitution. Citizens must respect citizenship values as these bring valuable rights and at the same time ordain required duties. As proud citizens we must realise that democratic way of life is the most civilised way because it is based on the dignity of every individual citizen. This also means that every citizen has to respect and protect the individual dignity of every other citizen.
Citizens voted to be in positions of power and governance must never forget that they are citizens first and always accountable, answerable and responsible to their fellow citizens at large. They must respect dissent, listen to complaints and never try to gag opposition. Certain standards of82
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behaviour and discipline and of responsibility are essential to democratic ethos. Each citizen must therefore imbibe a spirit of self-discipline and a sense of his or her responsibilities to his fellow citizens and society.
Right to vote under universal adult franchise gives to every citizen an opportunity to participate in the democratic process and to select the government. This right must be used not only to operate and defend democracy but also to make it more effective and meaningful. This is a tremendous responsibility. This right has to be exercised with meticulous care and careful thought, without fear or favour. Also, the more competent ones willing and in a position to be able to rise above petty self-interests and with a desire to serve must come forward to more actively participate in the process as candidates and political activists. A full recognition of our democratic rights and responsibilities as citizens at election time will automatically rid the system of corruption, criminalisation, money and muscle power and the like ills.
Universal adult franchise presumes an educated and wide awake citizenry. As Jawaharlal Nehru put it while speaking at a reception on 16 January 1955: "democracy only flourishes, as freedom only flourishes, when the responsibilities of freedom are understood and carried out. If the responsibilities are not understood and carried out, then freedom itself tends to slip away."
Education is a prerequisite for the success of the democratic experiment. Right to receive adequate education and the duty to educate all fellow citizens must become parts of the national agenda. For building good citizens of the future, our educational system has a tremendous responsibility. The Constitution Commission said:
"The state of social infrastructure is disturbing. There are 380 million children below the age of 14. The arrangements for their education, health and well-being are wholly inadequate both qualitatively and quantitatively. 96.4% of the primary education budget goes for salaries alone."
The Commission also agreed that in the last analysis, citizen education is essential for any remedial action. It expressed itself in full agreement with the recommendations of the Justice Verma Committee on Fundamental Duties. Unless due stress is laid on citizenship values through building public opinion, imparting value education and creating the necessary climate for good citizenship, it would be difficult to sustain our democratic polity and constitutional system. The ills that plague our polity today have their source in the last 50 years' failure to provide education to citizens in democratic governance and citizenship values. Both in closed and in open societies in the developed world, a great deal
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of institutional investment and special efforts are made for education and schooling for nurturing, inculcating and disseminating citizenship values for furthering patriotic and nationalist goals among all citizens. But, in India, in our 'modernising and secularising zeal' we have given a go-by to all institutional arrangements for value education even though if we look to Indian social ethos through the ages we find that we as a people had had a long tradition of living by some value systems. In the words of Dr. K.B. Lall, it is only our value system and behavioural pattern, while acting as rulers or the ruled, that "inevitably determines the quality of democratic governance". It is unfortunate that still "no systematic effort has been made so far to prepare the citizen for the discharge of this great responsibility". Dr. Lall adds:
"The hope for improving the quality of governance and for resolving the myriad problems that confront us lies in the hands of the citizens, in their understanding the values they must practise and the duties they must discharge. The current conjuncture of social and economic forces and the disgust aroused by falling ethical standards provide a timely opportunity to launch a nation​wide Nav Nirman Movement with the aim of enabling all citizens to become aware of their rights and responsibilities under the Constitution and understand their obligations to observe Constitutional Values and carry out Fundamental Duties in their day to day activity. A responsible citizenry may be expected to develop the will and capacity to tackle basic problems at home and ensure that India occupies its rightful place abroad."
In a democratic polity, almost by definition, people are participants in the processes of governance. We, the citizens of India are both the rulers and the ruled. But, then all of us at the grass roots levels must understand both the rights and the responsibilities that flow from our position as citizens. Unfortunately, we don't. The tasks of nation-building and economic development cannot succeed unless the citizens at large feel intimately involved, responsible and committed to contribute their mite in every way. To give votes and leave everything else to look after itself can be most suicidal for ourselves. Responsibility is cast upon citizens to also exercise constant and organised vigilance over the conduct and activities of those elected to public offices.
The people are certainly entitled to expect that the high functionaries shall set an example of performing their duties as citizens occupying public offices. The creation of pandemonia and unruly scenes by the law​makers on the floors of the their Houses and violating the laws with impunity and demanding special treatment as being above the law,84
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should be enough to indict them as violators of constitutional values of citizenship and guilty of breach of parliamentary privilege and contempt of the House.
Democracy and citizenship duties are both in a state of perpetual becoming. They keep growing and evolving with the changing societal ethos and needs. They depend, live and thrive on each other. It is for we, the citizens to awaken to our obligations and responsibilities to ushering in a era of justice. The categorical imperative today is the need of a new moral initiative and a renaissance of values all round. To do this, again, we the citizens have to stand up.
An attempt may be made to tabulate the basic values of democratic citizenship as they emerge from provisions of the Constitution Their quintessence may be put in capsule form or in the form of Sutras with some inevitable overlapping here and there.
•   Sovereignty vests in the collectivity of the citizens.
•   Citizenship is indivisible.
•   Unity and integrity of the nation constitute a sacred trust.
•   All citizens are equal.
•   Citizenship identity overrides all other identities.
•   We must respect freedom of faith and religion, profession, thought and expression, assembly and association and residence and movement for all citizens.
•   It is important to cultivate mutual regard for all the Indian languages, scripts and rich heritage of our composite culture.
•   Citizens in positions of power must conform to citizenship values in the discharge of their responsibilities.
•   Fraternity provides basis for a democratic way of life and includes   abjuring   violence   and   ensuring   mutual   respect, accommodation and cooperation.
•   Self-discipline and democratic ethos go hand in hand.
•   Franchise is both a right and a duty: full participation in democratic processes is an obligation to fellow citizens.
•   Elimination  of illiteracy  and  promotion  of education  are essential ingredients of citizenship duties.
•   Every citizen must respect the Constitution, the National Flag, the National Anthem and the ideals of the freedom struggle.
•   It is necessary for all to develop a scientific temper, cultivate humanism, respect environment, and strive for excellence.
Citizen and the State: The individual citizen is the unit of Indian polity. His/her dignity is the highest value under the scheme of the Constitution. The collectivity of citizenry is the legitimate repository of
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sovereign powers. The first thing that democracy implies is the recognition that the ordinary citizen is endowed with reason and ingenuity and can determine for himself what is best for him. Every adult citizen is capable of governing himself and of managing his affairs the way he deems fit.
Many problems in human relations have their source in the desire of one person to dominate over others. No one, howsoever good or capable, has any right to rule over another person without his or her consent. In an organised civil society, citizenship may be said to carry with it a combination of rights and duties, privileges and obligations among citizens inter se as also in the relationship between the individual citizens and the state authority. Citizenship involves the individual's full political membership in the state, his permanent allegiance to the state and the official recognition by the state of his integration into the political system. Civil society must play an activist role in governance.
The present situation in India, however leaves much to be desired. The citizen needs to be restored to a position of pre-eminence at the centre of all state objectives and activities. The state must cease all unnecessary interference or exercise of political and administrative controls over the daily lives of citizens. Ways and means have to be found for reasserting the will of "We, the People" over the organs of the state - Legislature, Executive and Judiciary — and restoring power to the citizen where it belongs. This would call for respect for citizenship values and emergence and strengthening of a civil society with an aware, awake, responsible and participant citizenry.
Constitutional democratic government has got to be limited government with state jurisdiction and role restricted to essentials. The state must function as a facilitator and infrastructure provider not only to business and industry but to the citizens at large and to the goal of improving their quality of life. The Directive Principles of equitable distribution of wealth and material resources of the community; prohibition of exploitation, traffic in human beings, women and children and forced labour; equal pay for equal work; just and humane conditions of work and maternity relief etc.; and a decent standard of life, are directed towards the value of welfare for all and therefore, these must be implemented forthwith.
Lest our representative democracy fail in moving towards its goal of the welfare of the people, the citizens have to remain active. It is made meaningless by the complacent citizen who avoids participation or declines to accept responsibilities for what the government does, thinking of politics in terms of " we" who are governed and "they" who govern. Of course, there have to be politicians and civil servants who accept political and professional responsibility for the conduct of the affairs of86
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the government. But, since they are supposed to be responsive to public opinion and pressure, the ultimate responsibility is that of the citizens. If the people do not appreciate this basic reality, democracy can get converted into the worst form of government.
When we talk of role and responsibilities of citizens towards the state, what we mean are the norms of conduct, principles or qualities which as citizens in a representative participatory democratic polity we as citizens ought to observe and preserve even at the cost of physical discomfort or material loss. The citizen's role would have no meaning in a society where the citizens are not prepared to make sacrifices for protecting and promoting them or where they view them only in terms of their own interests and rights. The role of a citizen in the polity would imply all the rights, responsibilities and duties of citizens vis-a-vis fellow citizens, society at large and the state.
We elect Members of Parliament and State Legislatures. The Lok Sabha and Legislative Assemblies of the States are directly elected by the people under the system of universal adult franchise. All the adult citizens of 18 years or more constitute the electorate and are entitled to vote. They can elect the representatives they like who in turn constitute Union and State governments responsible to the Lok Sabha and State Assemblies respectively. With the seventy-third and seventy-fourth constitutional amendments, efforts are being made to bring power to the ordinary citizens at the grassroots level to be exercised by them as active participants in the processes of governance. Thus our polity can be transformed into a real participatory democracy with the citizenship responsibilities looked up to and fully integrated in the behavioural pattern of all citizens.
Exercise of the rights and responsibilities of freedom also involves a certain degree of tolerance of others and their opinions even when they strongly differ from ours. It requires acceptance of even unpalatable decisions taken democratically. Of course, democracy allows dissent and protests and decisions can be changed through democratic processes. Violence is incompatible with the democratic way of life. We must, therefore try to solve all our problems with fellow citizens through discussions, arguments and persuasion. Societal changes can also be best brought about through peaceful means rather than through compulsion or armed struggle. The democratic method inevitably implies trying to understand each other's opinion, a certain give and take and a certain mutual adjustment.
Citizen and the Administration: If there is one area which affects the daily life of the citizen most vitally, it is where he or she has to come in direct contact with the administration at the ground level. Unfortunately, public administration in India in its tenor and approach has largely
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continued to be colonial, one that suited the ethos and needs of the imperial masters and centralised authority. Far from being treated as the masters, the citizens are still treated as subjects and worse. The administrators or bureaucrats instead of being at the service of the people, continue the colonial mai-baap model.
In a democratic polity, the administration must be run by the citizens for the citizens. Corruption, delays and harassment at levels of public dealing need to be attended to and remedied on a high priority basis. No one should forget that sovereignty vests in the people and that the highest functionaries of the state - in the Executive, Legislature and Judiciary -are all appointed or voted to positions of power and governance as the creatures of the people. They are citizens first and always accountable, answerable and responsible to their fellow citizens at large. They must respect dissent, listen to complaints and never try to gag any opposition or criticism.
The elected rulers viz. the Ministers and the legislators and the administrators, have to be conscious not only of the fundamental duties of citizens at large but also of their own duties as citizens. It is one of their most fundamental constitutional obligations to be all the time aware of the fundamental rights of the citizens under the Constitution. For, wherever an obligation is cast on the 'state' it is for the citizens in positions of authority to implement it.
Human Rights Issues and the Administration: Human rights issues have been highly emotive in India. Members of Parliament have been quick to take note of any instances of arbitrary or high handed executive interference with individual rights or violations of the liberties of citizens or oppression of weaker sections and have raised these issues in the Houses of Parliament.
Discussions on human rights issues have contributed a great deal to keeping the administration on its toes and ensuring that any cases of blatant violation of fundamental human rights particularly of the less privileged sections of society did not go unnoticed. But, sometimes vicious and motivated propaganda is unleashed in the matter of human rights violations. Armed forces are accused of atrocities on civilians while dealing with infiltrators, terrorists and insurgents. The police are blamed for employing primitive and barbaric methods of crime investigation. While not all the accusations are entirely unfounded, everything has to be seen in perspective. First and foremost a country has to defend itself, its freedom and territorial integrity and then it has to give the highest priority to providing security and protecting the dignity of its citizens.
The very aim of terrorists is to destroy the rule of law through calculated violence against both the individual and the State. Innocent1
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citizens are abducted, tortured, raped, killed and brutalised. Political leaders, workers and the relatives are eliminated to prevent all democratic political activity. Government officials are killed to silence the administration. Members of the judiciary and the press are intimidated to create a break down of the legal system and of independent journalism. Intellectuals, educationists, journalists and community leaders are abducted and killed to silence dissenting opinion against terrorism. The systematic religion-based extremism by terrorist elements, largely from across the borders, has resulted in the exodus of 250,000 members of religious communities including Hindus, Sikhs, Buddhist and Christians from the Kashmir Valley to other parts of India. Indeed, as many as 50,000 Muslims also felt compelled to flee the Valley to seek safety and succour in other parts of India. The spectre of cross-border terrorism continues to threaten the survival of democratic civil society. In fact, after the Mufti Government took over, situation has worsened. It was imperative to bring massive pressure of world public opinion against terrorists and subversives and fot not protecting them in the name of human rights. A situation cannot be allowed in which human rights are seen to be the preserve of the practitioners of terrorism while those dealing with the menace courageously, under extremely difficult circumstances are falsely condemned for violation of human rights. Human rights must not be used for sectarian ends and their genuine promotion can only be achieved if we all work together to create an environment of trust, understanding and friendship.
Let us look at the problem from another angle and face facts. We may deliver discourses in defence of human rights. But, in the context of the way our population keeps growing, the way the poor children in some parts get literally sold for a few hundred rupees, thousands of people get killed everyday in natural and man made calamities, accidents, orgies of violence etc., and hundreds and thousands meet premature death due to reasons of undernourishment, disease and poverty, the value attached to human life in India (unless it is ones own) is very small. In any case it is nowhere like what it is for, say, an American. The yardsticks for measuring human rights violations have necessarily to be culture and country specific. Poverty has a culture of its own. When the real struggle for millions is for sheer survival, when there are not enough schools for fast burgeoning numbers and there are some 110 million children in the 6-14 age group for whom society has failed to provide any schooling or non-formal education, where families live in abject poverty, somebody has to discard hypocrisy and call a spade a spade and say whether it is better for the children to die of hunger, get sold, join the force of street beggars or to do some honest work for a living, presuming that some such work opportunity is available. The intelligentsia must be able to
unmask the marauders masquerading as protectors of human rights nationally and internationally.
Law and Order Machinery: Security of the citizen is the primary responsibility of the state. But, the policeman in India, perceives his role as one of the assisting the administration to control the people rather than of being a helper, friend and servant of the citizens. It is a matter of the deepest concern that while colossal amounts of public money are spent to provide security to those many of whom may deserve the security of jails, there is very little security for the ordinary citizen. The levels of internal security are poor. Also, civil society must play its role in maintaining law and order and societal peace.
The law and order machinery needs to be insulated from gross political influence and politicians. In this connection, the Police Commission and the Vohra Committee reports remain relevant. Unfortunately, whatever we have of an emerging civil society, its members are somewhat cynical about the possibility of improving the law and order machinery of the state and its ability to provide some basic security to citizens. What results is a sort of withdrawal syndrome. Those sections that can afford to do it withdraw into their own security shells by engaging private security guards, building iron gates and erecting barricades etc. around their own dwelling places.
Overview. Since the polity functions through its three main organs -the Legislature, the Executive and the Judiciary - it would be necessary to study the working of the system through them and to suggest reforms in regard to the three institutions. In view of the federal structure of our polity and the stresses and strains in its working noticed during the last 50 years, it would be essential also to analyse Union-State Relations. Inasmuch as we are a representative parliamentary democracy, at the source of many of the maladies of corruption, criminalisation, casteism and communalism or money, muscle and mafia power afflicting the present political system are the electoral processes and the system of political parties. Reform options in all these areas need to be examined on a priority basis. The chapters that follow are addressed to these major areas of concern.
An effort to identify and deliberate on the ground realities, the causes of maladies and systemic and other constraints would go a long way to evolving and formulating the options available and preparing a blue print of the needed political reforms. It may also be desirable to mention that just as economic reforms cannot succeed without political reforms, neither of the two separately nor together can succeed without administrative reforms, judicial reforms and educational reforms or without taking into account the likely impact of the emerging social changes, technological advances and the like.90
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Ultimately, the citizens would need to be educated in and for democracy and constitutionalism and in the matter of their own citizenship obligations in a representative, participatory democratic polity. There is no reason, why citizens' vigilance groups and committees should not come up at every level and on a wide-scale. The purpose is essentially to enable the citizens and the civil society to play their pivotal role in operating the Indian state. For, in a democracy, the ultimate responsibility is that of the citizens themselves. One possible option that may cover all the issues raised and merit consideration is the Gandhian model whereunder:
•   politics has to be viewed as a mission for service of the people and maintenance of high moral standards in public life and not as a profession for wielding power and amassing wealth;
•   there is decentralisation of power down to the lowest grassroots levels and the ordinary citizen feels free and a participant in governance in keeping with the constitutional principle of the individual being the unit of Indian polity;
•   instead of a pyramidical structure and concentration of power at the top with bits of it trickling down, we have a polity of concentric circles of multi-tier governance with power spread out and shared in a bottom-up rather than top-down scenario;
•   direct  elections  are  limited to  the  primary  tier  of local government;
•   in keeping with the subsidiarity principle, each higher tier is entrusted with only those functions which the lower tier cannot handle.
A few  short-run  measures that may  need to be  examined for immediate implementation are:
•   law regulating the number,  setting-up, recognition/derecog-nition,   funding   and  democratic   and   clean   functioning  of political parties;
•   reforms to reduce the cost of elections and cleanse the system of criminalisation and rid it of the role of money, muscle and mafia power;
•   election of the Leader of the House (Prime/Chief Minster) by the House of the People/Legislative Assembly and adoption of the system of constructive vote of no-confidence;
•  judicial and parliamentary reforms to ensure that the two apex institutions of the polity discharge their assigned functions, are cleansed of undesirable elements and remain fully accountable to the sovereign citizens, the people of India;
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• ensuring that the seventy-third and seventy-fourth constitutional amendments are faithfully implemented and serve the objectives of strengthening democracy at the grass-roots. Centralisation of power and the attempt to dominate the units of the federation are at the root of much of the troubles. As a first step, therefore, radical redistribution of power between the Union and the units would be necessary.
What we need above all, is decentralisation and de-privatisation of all political power. It must reach the lowest grassroots levels in full measure so that people can really feel the glow of freedom and transfer of power to their hands. A three- or four-tier system of governance can be thought of. Mere setting up the Panchayats and providing for their periodic elections as the 73rd Constitutional Amendment provides for, will not do. What is needed is building of the fullest self-rule and a self-reliant economy. With the maximum powers transferred to the grassroots, these can be shared fully with the societal groups at the level. Incidentally, this would pose no problems for the Union.
Surrendering of powers by the Union in large areas should not mean weakening the Union. A strong and stable Union government would be necessary as much for meeting any challenges posed by separatist, secessionist or disruptionist forces as for protecting the rights of the smaller states and ethnic minorities and human rights throughout the entire country.
The country may be divided into 50 to 60 states of almost equal size and with equal representation in the parliament. This would lead to greater stability, more accountability, stronger union and better administered and more developed or faster developing states. It may help in getting over the malady of caste and communal divide and the increasing role of sub-national and narrower ethnic identities. [See under the chapter on 'Union-State Relations']
The issues for examination and possible reform options suggested above are those that may emerge from a study of the chapters that follow. These may call for no major constitutional amendment, no change in the basic or any other features of the Constitution nor are any fundamental alterations in the political system suggested. It seems that what is really imperative is a total change in the attitude and approach of the rulers -the politicians and bureaucrats - who have usurped the powers of the sovereign people and instead of remaining the servants of the people have become their masters. The political reform proposals mooted here may be a matter only of reinterpretation or proper implementation of constitutional provisions and intent of the founding fathers. Some of the suggestions   may   require   only   legislative   or   executive   action   or92
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modification in rules of procedure. We may have only to free ourselves from the hangover of some of the archaic British colonial precedents and conventions. Even in the few cases, where constitutional amendments may be called for, it should be possible to effect them within the terms of Article 368 of the Constitution itself. Also, if a national consensus on any reform agenda can be evolved, no Court can come in the way of the duly expressed sovereign will of the people. But then, the citizenry at large must wake up, arise and realise its own democratic responsibilities.
These suggestions for reforms, if accepted and implemented, seem to have considerable potential for satisfying the urges, needs and aspirations of various sections of the society. While in a multi-religious, multi-racial, multi-lingual plural society, frictions may be a continuing part of normal political life, it should certainly be possible through astute political management and necessary political reforms to ensure that they cease to be explosive issues threatening national unity and peace.
The important issue, it needs to be repeated, is that of making the government citizen-friendly and the system oriented to serving the people at large. That is what it should be in a democracy. And, that is what we are far from, even after more than half-a-century of freedom. The vast majority of the people have been kept outside the system and from all efforts at development. As at present, the system is not even accessible to the ordinary citizen for participation. The only way to get any benefit from the system is by manipulating the system i.e. by those few who can.
To Sum Up
•   Political education for citizens is a high priority necessity. Citizens must be educated in citizenship values and ethics. Lack of awareness  about  duties  is  a hindrance  to  responsible citizenship.
•   Citizens must perform the role of vigilance over ministers, administrators, elected members and judges. That is the only way to convert subjects into citizens.
•   Active citizenship is good citizenship. All large cities must have institutes of Good Citizenship for citizenship training. It is high time to start a nation-side Citizenship Awareness Movement.
•   The Ministers and civil servants act like masters and not as public servants. Empowerment of the people and transparency and accountability of the administration should receive high priority attention. There is need for change in attitudes and mind sets.
•   Right to information must be made a fundamental right and the pending Bill in the Parliament passed without delay.
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•   Development process should be made more participatory.
•   Citizen's charters must be prominently displayed and widely publicised. These should list services lawfully available, charges to   be   paid,   time   taken   and   remedial   measures   for   all departments and offices.
•   There must be a true and effective decentralisation of powers in decisions making and administration.
•   Out-of-date laws and regulations must be phased out and all rules, procedures etc. simplified.
•   Universal primary education for all and scholarships for higher studies   and  training  for  deserving  students  particularly  of disadvantaged sections should be ensured not only in law but in fact on the ground. Positive discrimination and reservation policy for SC/ST may be necessary in the short run but without an exit policy its relevance is being lost. It becomes counter-productive and disastrous to those it seeks to help to come up. Economic criteria must be implemented for reservations and there must be a progressive dereservation during 2010-2025. But before that it would have to be ensured that the thus far disadvantaged sections or groups thereof come at par with the rest of the society. Also, there should be proportional expenditure for poverty alleviation in non-reserved social groups.
In the words of the Constitution Commission report, it is only when we fulfil the basic duty of politics of restoring the power of the Constitution and its institutions back to their legitimate owners — the people — that things will begin to change. Really, no reforms shall succeed and nothing can change unless the sovereign power is exercised by the people and they use it to discharge their citizenship responsibilities.
The most essential prerequisites for the success of any democratic polity are the willing interest, cooperation and participation of the politically aware, conscientious and intelligent citizenry in the affairs of the State, total respect for citizenship values, spirit of public service and dedication to the cause of democracy and freedom, protection of the civil and economic rights of fellow citizens and the full discharge of their duties and responsibilities by all citizens in whatever position. Nations are made only when people rise above their narrow self interests and are prepared to make sacrifices for their fellow citizens. Unless we, the citizen of India at large, are vigilant and conscious of our obligations as citizens, there is no reason why freedom and democracy should continue for ever. These plants are very fragile and unless nursed with care they are bound to wither away. If we fail to protect and promote the94
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citizenship values which are the bedrock of our polity not only we will lose our freedom and democracy but as a nation we may be forever thrown in the dustbin of oblivion.
[For the salient recommendations of the Verma Committee on Operational isation of Fundamental Duties and the National Commission on the Constitution see Annexures]
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Recommendations on Fundamental Duties made by the
National Commission to Review the Working of the
Constitution (31 March 2002)
Fundamental Duties
(28)  For effectuating Fundamental Duties, the following steps should be taken:
(0 The first and foremost step required by the Union and State Governments is to sensitise the people and to create a general awareness of the provisions of fundamental duties amongst the citizens on the lines recommended by the Justice Verma Committee on the subject. Consideration should be given to the ways and means by which Fundamental Duties could be popularised and made effective;
(h) Right to freedom of religion and other freedoms must be jealously guarded and rights of minorities and fellow citizens respected;
((77) Reform of the whole process of education is an immediate but immense need, as is the need to free it from governmental or political control; it is only through education that will power to adhere to our Fundamental Duties as citizens can be inculcated; (jv) Duty to vote at elections, actively participate in the democratic process of governance and to pay taxes should be included in Article 51 A; and
(v) The other recommendations of the Justice Verma Committee on operationalisation of Fundamental Duties of Citizens should be implemented at the earliest. [Para 3.40.3]
(29) The following should also be incorporated as fundamental duties in Article 51A of the Constitution:
(/) To foster a spirit of family values and responsible parenthood in the matter of education, physical and moral well-being of children.
(ii) Duty of industrial organisations to provide education to children of their employees. [Para 3. 40.4]96
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Salient recommendations of the Justice Verma Committee on Operationalisation of Fundamental Duties (1999)
The Operationalisation strategy is based on the maxim that to discharge Fundamental Duties, the onus is on every citizen and there is no one with higher credentials or superior authority to teach Fundamental Duties to others who alone may be required to imbibe these values and perform the duties.
The word 'Operationalisation' points out to action for discharging responsibility towards defined expectations. The concept of duty as an integral part of the personality of an individual should emanate from the deep concerns within the individual to discharge certain obligations and responsibilities towards the social system in which he/she lives. Duty consciousness is a virtue and a value. There should be no dichotomy between knowing the right value and manifesting it by internalising it in one's behaviour. It is in this context often said that the values are caught and not taught and that role models have a great significance in transmitting values.
Duties are observed by individuals as a result of dictates of the social system and the environment in which one lives, under the influence of role models, or on account of punitive provisions of law. It may be necessary to enact suitable legislation wherever necessary to require obedience of obligations by the citizens. If the existing laws are inadequate to enforce the needed discipline, the legislative vacuum needs to be filled. If legislation and judicial directions are available and still there are violations of Fundamental Duties by the citizens, this would call for other strategies for making them operational.
The desired enforceability can be better achieved by providing not merely for legal sanctions but also combining it with social sanctions and to facilitate the performance of the task through exemplar role models. The element of compulsion in legal sanction when combined with the natural urge for obedience of the norms to attract social approbation would make the citizens willing participants in the exercise. The real task, therefore, is to devise methods which are a combination of these aspects to ensure a ready acceptance of the programme by the general citizenry and the youth, in particular.
The Committee is strongly of the view that the significance of dignity of the individual in all its facets and the objective of overall development of the personality of the individual must be emphasised in the curriculum at all the stages of education... This requires consciousness of citizenship
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values which are a combination of rights and duties, and together give rise to social responsibilities. Methods must be devised to operationalise this concept as a constitutional value in our educational curriculum and in co-curricular activities, in schools and colleges.
Appropriate references are available in school curricula about the significance and importance of the National Flag and the National Anthem. Detailed accounts are also there in the curricula on the national struggle for freedom which ought to inculcate the patriotic fervour in the young minds so that they can always share the readiness to help and protect the sovereignty, unity and integrity of India. Perhaps no other concept has received as much attention in the curricula as the environmental concerns. Considering all these, one still finds that the products of the educational system do not adequately reflect the values sought to be acquired through curricular learnings. One can obviously draw a conclusion that perhaps the method and approach used in transmitting such ideas to young learners need more serious effort. A reference to a BBC—Produced programme called 'Land of the Tiger' is worth noting.
It is unfortunate that our educational system is largely involved in preparing the younger generation for developing their cognitive domain based on preponderance of public examinations, and unhealthy environment of competitiveness, at the cost of developing the more important affective domain. This is perhaps the reason that in spite of the students being exposed through curriculum to their duties, their manifested behaviour may not necessarily exhibit the expected adherence and this is emerging as a social reality. The Committee, therefore, feels that there may be a need for fundamental change and transformation in the direction and approach to 22 curricular transaction for achieving the desired results. Obviously the need is also to ensure in some manner practical and appropriate inputs in improving the quality of teachers and teaching. The commitment and concern on the part of the teachers can be the only bases for anything worthwhile happening in the educational system.
It must also be remembered that education is a sub-system of the total social system and it is in this context that the recommendations stated in this chapter should be viewed. Of course, a long term strategy for developing a value-based society can come only through the instrumentality of right education and training.
It would however, be necessary to create public awareness of the need to appreciate and internalise the concept and practice of Fundamental Duties with particular emphasis on the necessity of creating harmonious society with a scientific outlook, free from tensions and turmoils. Respect for discharging Fundamental Duties must enable in the citizens the98
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understanding, tolerance and respect for differences and diversities. Of course, the discourse on Fundamental Duties cannot be divorced from Fundamental Rights or else we do disservice to both.
Optimising Benefits from Existing Schemes/Programmes
Towards optimising benefits from the existing schemes/programmes on national integration and communal harmony, culture and values, and     \ environment, the Committee recommends the following:                              \
Need to further activate and monitor the work of the institutions and NGOs who are sanctioned these schemes by the concerned ministries of Home, Human Resource Development and Environment and Forests.
While approving the financial assistance to the NGOs, the focus of their programmes must deal with aspects of national integration and communal harmony, culture and values, and environment which are in tune with the spirit of clauses (e), (f) and (g) of Article 51 A. Definitive evaluation of the work done under the existing schemes/programmes would be desirable, and the concerned Ministries/Agencies should take stock of the impact generated. If any mid-course corrections are called for, they should be incorporated forthwith.
Protection and Improvement of Environment
Towards protection and improvement of environment, the Committee recommends the following:
The Directorate of Trust emphasises that there is no ownership in natural resources and that every generation should make a judicious use of them, as trustee for the future generations. Coordination between all the law enforcement agencies is essential to achieve the desired results. The constitution of India lays emphasis on this aspect by enacting Article 48A as a Directive Principle of State Policy and Article 51A(g) as a Fundamental Duty of every citizen.
To enforce strict compliance of the various legal provisions in this regard as available in the directions of the Supreme Court of India on Article 51 A. If the existing legislations are inadequate to enforce the needed discipline, such a legislative vacuum must be filled suitably to ensure enforceability.
Reorienting Approaches to School Curriculum
Any exercise in curricular analysis alone is bound to offer only fragmented view of educational processes in Fundamental Duties. The entire range of issues related to affective inputs that ensure appreciation, respect, value, etc. emerge out of instructional processes and schooling as a holistic experience. For this angle, it is necessary to review education in Fundamental   Duties  from  the   point  of view  of pedagogical   and
androgogical processes.
Towards reorienting approaches to school curriculum, the Committee recommends the following:
There is a need for a fundamental transformation in the direction and approach to curricula for teaching Fundamental Duties in school and teacher education institutions. Citizenship values should be understood by all concerned as a combination of rights and duties. Appropriate steps in this regard need to be initiated through the educational process to achieve the desired results in the long run.
Preamble to the Constitution of India and the 10 clauses of Article 51A of the Constitution on Fundamental Duties, to be printed in all school textbooks, supplementary materials and general publications brought out by the NCERT and the School Textbook Bureaus in the States/Union Territory Administrations. There is a pedagogical significance of this approach. Increasing understanding of androgogy alongside pedagogy reveals that knowledge of goals itself is a tool of learning. Hence when students understand their obligations, they are likely to learn their own way of fulfiling the obligations.
Presentation of the values inherent in each clause of Article 51A through anecdotal talks at morning assemblies in schools.
Seminars, debates, competitions on different aspects related to Fundamental Duties to be made regular feature of the co-curricular activities of schools.
In designing a programme of education on Fundamental Duties, there has to be a conscious effort to develop an instructional design that fits into a multi-channel learning environment.
It is important to recognise that we are living in the multichannel learning environment where learning accrues from a large number of sources like home, school, community, print media, electronic mass media, knowledge networks, internet, etc. Given the ever spreading tentacles of multichannel learning environment and increasing globalisation of mass media, the issue of education in Fundamental Duties, particularly as a school-dependent education, needs due consideration.
The points of view mentioned under Major issues in the Critique on School Curriculum are very relevant for reviewing of existing curricula and planning for newer strategies of teaching of Fundamental Duties. These suggestions should be referred to the NCERT and the SCERTs and the State Textbook Bureaus for taking them into account while a curricular renewal exercise is undertaken by them. The basic question is whether Fundamental Duties as such need to be highlighted as an independent curricular area or its natural integration should be planned in various areas of curriculum as exercises in value orientation. The net100
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goals of both the approaches are the same but the nature of emphasis certainly becomes different. The flexibility to experiment with either approach can be left to curriculum developers.
Fundamental Duties across various primary and secondary classes should be provided in a spreadsheet which can be used to plan curricular coverage by mapping topics and themes from various subjects related to the clauses pertaining to Fundamental Duties. The curricular reorganisation, particularly in formulating textbooks, should be done on the basis of such a spreadsheet. It may not demand a serious change in the curricular content but may require alternative treatment relating the content to the relevant Fundamental Duties. Linked to this is the shift of focus from merely teaching the content of the Constitution to the process of education necessary to internalise the values inherent in it. Curricular treatment of Fundamental Duties not only needs to cut across different subjects but should also increase in depth as one moves from one level of education to another.
Elimination of Gender Bias
In order to ensure dignity of women, gender biases and sex-stereotyping must be eliminated from all school and colleges textbooks and this should be given as a mandate to all curriculum development agencies, both at national and state levels.
Reorienting Teacher Education Programmes
It is not enough that the teachers are made aware of Fundamental Duties; it will also require educating them in communicating Fundamental Duties to the students and impressing on them the need to abide by the dictums of the same. For a serious business of education in Fundamental Duties at the school level, teachers of all subjects at all levels have to be oriented and trained. Accordingly, the curricular coverage to Fundamental Duties have to be deliberate and pre-designed. It will be necessary to develop a blueprint indicating reflection of various clauses in various units and topics of various papers in teacher education curricula. Preparation of teachers through well designed teacher education programmes, would actually play a very significant role in ensuring understanding and internalising of Fundamental Duties in our schools and communities.
Towards reorienting teacher education which is the most crucial input in operationalising Fundamental Duties, the Committee recommends the following:
A sensitisation module based on Fundamental Duties to be made an integral part of all teacher education programmes, organised by National, State and District level institutions. Large scale teacher orientation
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programmes should be planned on this theme.
The NCERT, the NCTE, the NIEPA and other institutions around the country should organise seminars in 25 various parts of the country to familiarise the teachers with the strategies for operationalising the teaching of Fundamental Duties.
An effective way to institutionalise the concept of Fundamental Duties in the teacher education is to incorporate it in the elementary and secondary pre-service teacher education curriculum. This should be supplemented by a suitable co-curricular programme, which should aim at offsetting some of the shortcomings in the curricular approach especially in terms of attitude and value development.
In view of very little content on Fundamental Duties in the elementary and secondary teacher education curricula, as revealed by the Critique, what is needed is a vigorous advocacy with state educational agencies, teacher education institutions and university departments of education for conscious inclusion of this component in the curricula.
It should be possible for the NCTE with its status of a statutory body to influence teacher education curricula in different universities in a more substantial way, with reference to teaching of Fundamental Duties.
In order to overcome the disadvantage of fragmented treatment and discussion on Fundamental Duties, it is suggested that an independent comprehensive unit encompassing familiarisation with the Constitution of India and Fundamental Duties of citizens thereunder should be incorporated in the elementary and secondary teacher education courses. In India, evaluation system influences the educational process specially the quality of classroom teaching significantly, and as such a separate unit on Fundamental Duties ensures due importance and weightage to the concept, in the classroom teaching.
Considering the importance of upholding and protecting sovereignty, unity and integrity of India, it is felt that NCC should be made compulsory in all the pre-service teacher education institution, both elementary and secondary.
Fundamental Duties Week may be observed in all teacher education institutions every year. The objective of this Week may be to create essential awareness and positive environment for the inculcation of attitudes and values as reflected in Article 51A of the Constitution of India.
A great deal depends on the ingenuity and dedication of teachers. A nationwide movement to train and honour primary school teachers as builders of citizens, if launched with sincerity and purpose, could bring about impressive transformation in the educational system.102
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Incorporating  Fundamental Duties  in  Higher and  Professional Education
Towards incorporating Fundamental Duties in the courses and programmes of higher and professional education, the committee recommends the following
The current Human Rights Education Initiative of the UGC should be referred to as 'Human Rights and Fundamental Duties Education Initiative'.
The UGC while considering giving grant and support to proposals received from universities and colleges under its 'Human Rights Education initiative' for introducing Degree/Diploma/Certificate Courses and other programmes in Human Rights, may advise on incorporating Fundamental Duties as an essential component of their respective proposals.
Workshop on devising curriculum, evolving teaching methodologies and orienting faculty to make Fundamental Duties consciousness as the central focus of educational experience should be seriously considered by the University system. The UGC could consider issuing necessary instructions in this regard to the institutions under its control.
People's Representatives from Panchayats to Parliament
Towards the responsibilities of people's representative, the Committee recommends the following:
Special efforts should be made to ensure that our legislators are aware of the Fundamental Duties as the same are also their duties as citizens. This would mean that special programmes may be organised at the parliamentary and state assembly levels. The Corporation, Town Area Committees and the Panchayati Raj institutions should also be involved in this effort as they alone can take the appropriate messages down to the grassroots.
Candidates seeking the mandate of the people must eschew arousing sectarian passions and take all practical steps to promote national unity and integrity.
Elected Representatives should refrain from interfering in the functioning of governmental and non-governmental institutions. They should observe the laws themselves and help law enforcing agencies in dealing with lawbreakers.
It should be the endeavour of the Elected Representatives to organise/strengthen a network of activities to gather support for small family norm, to protect and improve natural environment, to safeguard public property and to abjure violence.
Orientation programmes for new Members of Parliament and State Legislatures need to be strengthened to provide an adequate measure of
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understanding of Fundamental Duties and their application to the work of the Elected Representatives.
Public Administration and Civil Servants
It is the duty of every citizen to obey the constitutional mandate. Every holder of a public office has superadded to his duties as a citizen, the additional duties imposed by virtue of the office she/he holds. Sensitivity of all enforcement agencies is essential for realising the promise held out in the Constitution. Strict observance of codes of professional ethics by professional bodies has to become important in this regard, and such bodies must design their own programmes, which help operationalisation of Fundamental Duties.
Towards the obligation of public administration and civil servants, the Committee recommends the following:
Module on Fundamental Duties should be adopted for inclusion in the Courses of different Training Institutions connected with the training of civil servants.
It should be the responsibility of the senior public servants to project the image of administration as people-friendly and responsive to the problems and sufferings of the citizens.
The Government should move towards giving greater access to information. Transparency and free supply of information will reduce corruption and ensure accountability.
Secretaries to Government, Managing Directors in the Public Sector, Heads of Departments, Heads of Offices/Field Units should be made squarely and personally responsible for taking detailed measures for rooting out corruption in their assigned areas of responsibility. A set of guidelines could be supplied to them for strict compliance.
There should be an in-built mechanism for handling cases of dereliction of duty by public servants where a public grievance has not been redressed within a stipulated time.
Administration of Justice
Towards the administration of justice, the Committee recommends the following:
A Judicial Academy should be set up to provide facilities for continuing education of Judges, to focus their attention on Constitutional Values and Fundamental Duties, to foster constructive interaction between the Bar and the Bench and to facilitate application of modern techniques of management to the transaction of judicial business in the Court.
Bar Councils and their affiliated Bar Associations must share the responsibility for ensuring that their members not only appreciate the104
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value  of complying with  Fundamental  Duties  but  also  strive  to implement them while pursuing their professional work.
Business and Industry
Towards the role of business and industry, the Committee recommends the following:
Business Leaders, Business Organisations and Management Schools have vital roles to play in internalising basic values, in widening financial and technical support for community development programmes, and in ensuring that ethical codes become indispensable ingredients of business ethos.
Business and Industry have obligation to perform the duties, both implicit and explicit, enjoined by the Constitution. However, in discharging social responsibilities, only a small percentage of the Business Community has undertaken social welfare and development programmes. Important Chambers of Commerce and Industry Associations have taken initiative for formulating norms of ethical conduct for business dealings. But the action taken to secure compliance with the codes leaves much to be desired. This should be pursued more vigorously.
Media
Media of any society are among the most important institutions. Democracy without free media is a contradiction in terms. Mass media should be the watchdog of democracy, and not the poodle of the establishment. Media have a greater responsibility today than they ever had to guide the nation and make every citizen conscious of his/her Fundamental Duties enshrined in the Constitution.
The powerful impact of media including electronic and print media has to be fully exploited to transmit messages on Fundamental Duties to all levels of citizenry.
The fundamental development problems facing the country are: achieving a high rate for economic growth, establishing a sense of legitimacy towards constitutional values and public institutions and creation of a sense of nationality among the diverse segments and layers of the society. It is true that these developmental problems cannot be solved by the mass media. But it is also true that these cannot be solved without the help of mass media. Solution of these problems would depend upon social mobilisation. The media has to create awareness in this regard.
There is need for the media to make conscious effort to promote an awareness of the constitutional obligations among the citizens. Media has also to act as a watchdog to see that those who man the Legislature, the
Executive and the Judiciary and various other public institutions and instrumentalities of the State do not misuse the same. Convenience or expediency is not a measure of constitutionality. Constitution would live as long as constitutional structure vested in various organs is protected and preserved. There can be no doubt that virtue is the bedrock of constitutional democracy.
Media should constantly educate people that Constitution and the symbols of sovereignty could only be preserved by the public spirit and vigilance of its citizens and these could also be destroyed by its citizens.
The potential of the media has to be harnessed for issues such as rural development, empowerment of women, distance education, environ​mental protection, civic consciousness and human rights awareness. Media must be used as an important policy instrument in the social, educational and development planning and in fulfilment of constitutional goals of building a welfare society based on rule of law.
As media is both Government controlled and in Private Sector, there is all the more need to not only formulate a comprehensive media policy but also create vital communication link within the government and between the government and the people in the nation building activities.
Once market economy, divorced from social good becomes the dominant factor of media business, there is every chance of manipulation of mass response and mass culture to the detriment of public interest. Our values are apt to suffer eclipse if foreign domination of media committed to alien ethos, acculturation and political proselytization, culminating in contempt for Indian heritage and constitutional basis romps in and once in, cannot be reined in. There will be subversion of our founding faith implicit in our Sovereign Socialist Secular Democratic Polity. It is, therefore, media's bounden duty to be on the guard and resist sub-version for its very survival and the country's sovereignty.
Media should make special effort to highlight programmes which support and promote activities related to national integration, culture and values, and environment.
ELECTORAL REFORMS
Elections and Political Parties
At the root of all variants of democratic polity is the concept of sovereignty vesting in the hands of the people. In the ancient Indian village republics as also in the Greek city states, the system of government was that of direct popular rule; all the citizens assembled together and decided issues of governance. People thus exercised their power directly in deciding matters of State and this kind of polity could be called direct popular democracy. But with the gradual increase in the size and population of the political units and ultimately with the advent of the modern nation-states, it became impossible for the people to assemble at a place to discuss matters of State and arrive at decisions smoothly. All forms of direct democracy, therefore, soon became practically extinct from all over the world except for a few Swiss cantons. There may be a few referenda on very major international issues in some places, but, by and large, the only issue on which the people at large in different countries vote these days at periodic intervals is selection of their representatives. Modern democracy thus has of necessity to be a representative democracy.
We adopted the system of representative parliamentary democracy as the most suited to our ethos and requirements. The biggest revolution since the Independence of the country was the adoption of universal adult franchise for elections to the Lok Sabha and the Legislative Assemblies of the States. In a newly independent country with appalling backwardness, dismal poverty and rampant illiteracy, it was an act of faith for the founding fathers to give a vote to every citizen who was not less than 21 years of age (since reduced to 18) and not otherwise disqualified under any law on grounds of non-residence, unsoundness of mind, crime or corrupt or illegal practice (Article 326).
"We, the people" of India exercise our sovereign powers while casting
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votes to elect representatives to Lok Sabha and State Assemblies. Sustainable parliamentary democracy depends on a healthy electoral system and clean, free and fair elections. The founding fathers expected that through universal adult franchise, people would be able to elect such representatives who would really represent them, tend to their needs and aspirations and provide them a responsive and responsible government geared to ensuring security and good governance to all without any discrimination.
Conduct of Elections
With a view to ensuring free and fair elections, the Constitution vide Article 324 vests "the superintendence, direction and control" of the preparation of electoral rolls and conduct of elections in an independent Election Commission. Article 327 vests legislative power in Parliament to make laws relating to all matters concerning elections to either House of Parliament or to the House or either House of a State Legislature, including the preparation of electoral rolls, the delimitation of constituencies and all other matters "necessary for securing the due constitution of such House or Houses". Article 328 confers powers on State Legislatures to make laws relating to elections to the House or either House of a Legislature of the State.
The Election Commission's powers and jurisdiction are limited to holding elections and are specifically for the duration of the election process. While it is for the Commission to suggest the precise dates of election, he cannot defer elections indefinitely on grounds of law and order situation not being conducive to holding free and fair polls or such other things. The Commission's job is to hold elections and not to withhold them. Election process can be started anytime during the six months period preceding the date due for the dissolution of the House on completion of its five year term. Also, the process should be completed before the date of dissolution. In case of premature dissolution of Lok Sabha or a State Assembly, elections must be held as soon as possible and in any case, within six months of the date of dissolution of the House.
A general election to Lok Sabha is a gigantic exercise. It has been said that holding general elections in India is equal to holding them for Europe, United States, Canada and Australia all put together. Statistically, the number of voters in India is in excess of 600 million (60 crores). The number of polling booths all over the country adds up to about 900,000 (9 lakhs). To manage these polling booths about five million election personnel and an additional two million security personnel have to be mobilised. Taking States elections into account, the figures become more108
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staggering. During the last half-a-century, there have been thirteen general elections to Lok Sabha and a much larger number to various State Legislative Assemblies.
The Problems
If today our nation is afflicted by maladies of what may be called the four Cs - Corruption. Criminalisation, Casteism, and Communalism - in public life, at the root is our faulty electoral process and its corrosion by the 3 MPs - Money Power, Muscle Power and Mafia Power. To deliberate on the issue, it is necessary to identify some core problem areas in the electoral laws and processes which may call for urgent reform measures.
The National Commission to Review the Working of the Constitution (NCRWC) identified the problem areas as follows:
•   Increasing cost of elections leading to unethical, illegal and even     mafia     provided     electoral     funding,     corruption, criminalisation and black money generation in various forms.
•   With the constituents/electors being the same for all directly elected representatives from the lowest Panchayat level to the Lok Sabha level, there are competing role expectations and conflict  of perceptions   e.g.   the   constituents   expect  even members of the Union Parliament to attend to their purely local problems.
•   With the electorate having no role in the selection of candidates and with majority of candidates being elected by minority of votes under the first-past-the-post system, the representative character of the representatives itself becomes doubtful and their representational legitimacy is seriously eroded. In many cases, more votes are cast against the winning candidates than for them. One of the significant probable causes may be the mismatch between the majoritarian or first-past-the-post system and   the   multiplicity   of   parties   and   large   number   of independents.
•   The question of defections and the Tenth Schedule.
•   Inaccurate and flawed electoral rolls and voter identity leading to rigging and denial of voting rights to a large number of citizens.
•   Booth   capturing   and   fraudulent   voting   by   rigging   and impersonation.
•   Use of raw muscle power in the form of intimidation of voters either to vote against their will or not to vote at all, thus taking
away the right of free voting from large sections of society and distorting the result thereby.
•   Involvement of officials and local administration in subverting the electoral process.
•   Engineered mistakes in counting of votes.
•   Criminalisation of the electoral process - increasing number of contestants with serious criminal antecedents.
•   Divisive and disruptive tendencies including the misuse of religion and caste in the process of political mobilisation of group identities on non-ideological lines.
•   An ineffective and slow judicial process of dealing with election petitions, rendering the whole process quite often meaningless.
•   Fake and non-serious candidates who create major practical difficulties and are also used indirectly to subvert the electoral process.
•   Incongruities in delimitation of constituencies resulting in poor representation.
•   Problems of instability, hung  legislative houses  and their relation to the electoral laws and processes.
•   Last but not the least, loss of systemic legitimacy due to decay in the standards of political morality and decline in the spirit of service and sacrifice in public life.
Need for Reforms
Right from the first general election [1951-52] the need for electoral reforms has been the subject of wide ranging debates. Practically every report of the Election Commission has contained reform proposals and every successive Chief Election Commissioner has applied his mind to this matter. The recommendations of the all party Dinesh Goswami Committee on Electoral Reforms set up in 1990, also found wide support. For its part, the Lok Sabha unanimously passed a resolution on electoral reforms, moved by L.K. Advani, which based itself to an extent on the above Committee's recommendations. The Indrajit Gupta Committee (1998) was most particular about the all party agreement on State funding of elections. The Election Commission reacted to the electoral reform proposals that were sent by the Vajpayee Government for its comments. Also, the Commission made its own proposals.
The Law Commission undertook a major exercise. It organised several high-brow seminars with an elitist concluding seminar at the prestigious Vigyan Bhavan. Finally, the Commission published a voluminous report containing comprehensive reform proposals. The report was released at a time when the process of the 13th general
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election was on. While all its suggestions had been made earlier and much can be said in support of them, some of its ideas were based on inadequate understanding of ground realities and existing processes and procedures. The stronger recommendations or commendations like the elections to Lok Sabha and State Assemblies being ideally held only once in five years, increasing the number of MPs and MLAs by 25 or 50 per cent with the additional numbers being elected by a list system, seemed to be an outright attempt to placate and please the legislators at a time when their credibility with the people stood badly eroded. Also, suggestions like negative votes and list system etc. were unrealistic and least likely to be acceptable or implementable in our situation. However, on electoral reforms, the Law Commission's exercise was the latest (1999) and the most comprehensive till the Report of the NCRWC (2002). NCRWC made an in-depth study of the problem. Analytical consultation papers on Electoral and Political Party reforms prepared by the Centre for Policy Research (CPR) and the Institute of Constitutional and Parliamentary Studies (ICPS) were circulated for eliciting public opinion and generating a national debate. Simultaneously, the issues were discussed at successive seminars and workshops arranged separately by the Centre for Policy Research, Department of Culture, Government of India, Rashtriya Jagriti Sansthan and several other voluntary organisations in all parts of the country. Inputs from all these were used by NCRWC.
When the Report of NCRWC came at the end of March 2002, the most comprehensive chapter was on Electoral and Political Party Reforms and recommendations on the subject were by far the most significant. Before the government could get over the usual bureaucratic delays and insensitive ways of dealing with reports of such Commissions, the Supreme Court pronounced its judgement on a public interest petition on 2 May 2002. In its operative part, the judgement directed the Election Commission to work out within two months modalities to call for information on affidavit from all candidates seeking election to Parliament or a State Legislature in regard to:
(a)  whether the candidate had any conviction, acquittal or discharge on a criminal offence in the past, punishment or fine, if any, imposed;
(b)   whether during the six months preceding the nomination, the candidate  was   accused  of any  offence  punishable  with imprisonment for two years or more and charges were framed by a court of law with details thereof;
(c)  movable, immovable assets including bank balances etc of the candidate, spouse and dependents;
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(d)   liabilities, if any, particularly if there are any overdues of public financial institutions or government dues;
(e)  educational qualifications of the candidate.
The Supreme Court, inter alia held:
"Fair election contemplates disclosure by the candidate of his past including the assets held by him so as to give a proper choice to the
voter according to his thinking and opinion.....If on affidavit a
candidate is required to disclose the assets held by him at the time of election, voter can decide whether he could be re-elected even in case where he has collected tons of money. To maintain the purity of elections and in particular to bring transparency in the process of elections, the Commission can ask the candidates about the expenditure incurred by the political parties and this transparency in the process of elections would include transparency of a candidate who seeks election or re​election. In a democracy, the electoral process has a strategic role. The little man of this country would have basic elementary right to know full particulars of a candidate who is to represent him in Parliament where laws to bind his liberty and property may be enacted.
The right to get information in democracy is recognised all throughout and it is natural right flowing from the concept of democracy.
Under our Constitution, Article 19(l)(a) provides for freedom of speech and expression. Voters' speech or expression in case of election would include casting of votes, that is to say, voter speaks out or expresses by casting vote. For this purpose, information about the candidate to be selected is must. Voter's right to know antecedents including criminal past of his candidate contesting election for MP or MLA is much more fundamental and basic for survival of democracy. The little man may think over before making his choice of electing law breakers as law makers."
The Election Commission referred the Supreme Court Directive to the government (Ministry of Law) on 14 May 2002 for considering necessary action by way of legislation or amendment of Rules regarding nomination papers. The government called an All Party meet to consider the matter on 8 July. Since the two month limit was expiring, the Election Commission on 28 June issued its order which not only called for the information on the lines indicated by the court but also provided for the Returning Officers having the power to reject any nomination on the112
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ground of the candidate not furnishing the required information or giving incomplete information.
The All-party meeting, attended by leaders of 21 parties, as was to be expected, reached a consensus strongly against some of the sought for disclosures in regard to educational qualifications, assets and liabilities etc. and aiming the Returning Officers with discretionary powers to reject nomination papers for non or wrong disclosures. After the All party agreement on a draft legislation and all the drama on the issue of an ordinance, the representations made to the President and his returning the ordinance to seek some clarifications, the President finally signed it and the ordinance was issued. Two PILs are again pending in the matter. At the end of it all the ordinance (and the draft bill) provides for disqualification of a candidate who has been charge-sheeted in two cases involving the heinous crimes of murder, rape, drug smuggling, kidnapping for ransom, treason, terrorist act leading to death etc. during a period six months prior to the filing of the nomination.
On 4 October 2002, the Union Cabinet was reported to have approved amendments to the effect that (1) besides those charged with crimes like murder and rape, those charged under the Prevention of Corruption Act or Prevention of Terrorism Act would also be covered by disqualification, and that (2) disqualification would be for a period of six years from the date of release. Thus the anomaly of a person being able to seek election while serving a prison sentence would be removed.
The electoral and political party reforms considered necessary may be grouped under two major heads, viz. (1) practice and procedure related and (2) system related. Most of these do not call for any constitutional amendments. They are matters for political reforms which can be brought about through ordinary legislation or through rules, regulations and executive orders provided that the political will gets crystallised with an agreement between political parties. The entire matter is in the legislative domain. Civil society activists and concerned citizens would do well to realise this and build public pressure on Parliament instead of rushing to courts.
Systemic Reforms,
The Gandhian Model: One possible reform option that may cover all the issues raised and merit consideration is again the Gandhian model whereunder politics has to be viewed as a mission for service of the people and maintenance of high moral standards in public life and not as a profession for wielding power and amassing wealth. There is decentralisation of power to the lowest grassroots levels and the ordinary citizen feels free and a participant in governance in keeping with the
constitutional principle of the individual being the unit of Indian polity. Instead of a pyramidical structure and concentration of power at the top with bits of it tickling down, we have a polity of concentric circles of multi-tier governance with village at the centre and power spread out and shared in a bottom-up rather than top-down scenario.
A true democracy as advocated by Gandhi ensures that local, state and national representatives are accountable to the people for local, State and national matters respectively through effective transparency. Such one-to-one accountability may promote responsible politics and attract patriotic and competent professionals and social workers to politics.
Based on the Indian ethos, Gandhi had advocated a low-expense election system linked with watchdog councils and separate elected chief executives at each local level. He proposed a highly democratic and, what is more important, a highly accountable system. More thought out and more in keeping with the evolution of political culture in our country, many scholars have in recent years adapted these thoughts in their work and advocated a system of direct elections only at the grassroots of the Indian democracy. They propose that without in anyway interfering with the basic structure or features of the Constitution and while fully continuing the parliamentary system, some reforms be brought in the electoral system.
In the long run, direct elections on the basis of adult franchise could be confined only to Panchayats and local bodies with all the other bodies like State Legislatures, Union Parliament, President etc. being indirectly elected. The Panchayats could elect the Zila Parishads or the like, the Zila Parishads could elect the State Legislatures. The State Legislatures, Zila Parishads and Panchayats could elect Union Parliament and all four -Panchayats, Zila Parishads, State Legislatures and Union Parliament -could elect the President. The Prime Minister and the Chief Ministers could be elected by the Parliament and the State Legislatures concerned.
The consultation prepared by CPR inter alia added: "The fact that the directly elected representatives are all at the grassroots level where they are in contact with their electors on a daily basis, would mean that their accountability to the people will always be high. Corruption will not get the kind of boost and inducement that it gets presently because of an unaccountable remote representative doing what he pleases. Local elections do not entail heavy costs. The cost to political parties of indirect State and national elections will be low. Since the national and State governments will handle only higher-level infrastructure and coordination, indirect elections backed by party-primaries will facilitate emergence of the best leadership. The ills in the present "first-past-the-post"  system will  be eliminated114                                                      Blueprint of Political Reforms
because as advocated by Gandhi local governments will handle all social issues and State and national governments shall be accountable to local governments, who will have elected them. This will nurture culture, education and values and gradually eliminate social discords. Also, this election process, it is claimed, has the greatest potential to bring public service spirited and sacrifice oriented people to the fore."
The Gandhian approach of putting the village at the centre in a polity of concentric circles going up to an indirectly elected Parliament cannot be frowned upon or dismissed as anti-democratic inasmuch as even under the present dispensation the President, the Vice-President, the Rajya Sabha, the Prime Minister etc. are all indirectly elected. But in the political culture and circumstances of today, Gandhi and his views would certainly seem Utopian and impracticable. Other reform options therefore need to be considered.
Representational Legitimacy: The most fundamental problem that presents itself in the present scheme of things is that of the representational legitimacy of the elected representatives of the people. As it is, the representative character of the representatives itself has become doubtful. Majority of them are elected by minority of votes cast. In the last general elections nearly 70% of them were elected by minority of votes cast. More votes were cast against each one of them than for them. There have been legislators elected who polled less 15 per cent of the votes cast. Table 1 shows the statewise figures of the percentage of the number of Lok Sabha members elected with less than 50% of the votes at the last three general elections.
The first-past-the-post system was adopted by us in the hope that it would help in building a more united Indian nation, that politics would grow on ideological basis and that a healthy two party system would develop. What happened was the reverse. The system proved to be terribly divisive. The society got more and more fragmented on caste, communal, linguistic and such other narrower identity lines. It was naked vote bank politics that ruled the roost.
Clearly, if a candidate could win on less than one-third share of the votes polled, he did not need to generate a wider appeal. By making caste and community a factor in political power play, we made the divide even wider and deeper in the Indian society and rendered it nearly impossible for Babasaheb Dr. Ambedkar's vision of a casteless and classless society ever coming true.
To ensure representational legitimacy to legislators within the existing system, it could be laid down that in order to be declared a winner, a candidate must secure a minimum of 50 per cent plus votes so that it
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becomes necessary for every winning candidate to woo more than his caste, community or narrow group vote bank and seek a wider consensus. If, in the first round, nobody gets over 50% then there should be a run-off contest the very next day or soon thereafter between the top two candidates so that one of them will win on the basis of over 50% of the votes polled. The representative credentials of those winning under this system would be above reproach. When the Constitution Commission (NCRWC) floated this idea through a consultation paper (the present writer was the member-in-charge), it was reported that several representations from organisations and individuals favoured this option to achieve the objective of better representation. The then Chief Election Commissioner also confirmed that the task of run-off elections could be managed. Actually, the run-off vote was like a re-poll in certain constituencies. There was no revision of electoral rolls, no fresh nominations, no fresh campaigning or the like. It would be the same polling booth with the same administration and therefore there were no complications of heavy costs or fresh security arrangements expected.
There were substantial advantages of following the policy of 50%+l vote. On the one hand, it would resolve the problem of representation and on the other, it would be in the self-interest of various political parties to widen their appeal to the electorate. It could help push political rhetoric in a direction that the mobilising language might take on comparative "universal" tones as opposed to "sectoral" tones of the present day. With the need to be more broad-based in their appeal, issues that had to do with good governance rather than with cleavages and narrow identities might start to surface in the political vocabulary. With Electronic Voting Machines (EVMs) we could easily plan on a two-day election all over the country. The second day could be for run-offs. This meant that at the end of the day, through the use of computer technology, the constituency will know whether someone had won by getting over 50% or that a run-off was necessary. If it was the latter, the announcement would mention the names of the two candidates. The final results could be announced with all others. If implemented properly, this suggestion had the potential of forcing political parties and candidates to think of strategies to obtain over 50% votes in the first election itself. This would discourage the non-serious candidates and fringe players from jumping in the fray and wouldnmencourage making of pre-election agreements between parties and this should lead to moderation and stability. Also, while on the first occasion, there could be several run offs, with each successive election the number was bound to be reduced to only a few.
The proposal evoked favourable response from the people. Also, it found overwhelming support in the Commission and the general feeling was that this one proposal had "the greatest potential of service to theTable 1: Percentage of Votes Polled by Winning Candidates Lok Sabha Elections
	Name of the State
	Total No. of
	11th General Election 1996
	12th General Election 1998
	13th General Election 1999
	

	
	Seats
	Above 50%
	Below 50%
	Above 50%
	Below 50%
	Above 50%
	Below 50%
	

	Andhra Pradesh
	42
	9.52%
	90.48%
	11.90%
	88.10%
	59.52%
	40.48%
	

	Arunachal Pradesh
	2
	50.00%
	50.00%
	100.00%
	0.00%
	100.00%
	0.00%
	

	Assam
	14*
	14.29%
	85.71%
	30.77%
	69.23%
	7.14%
	92.86%
	

	Bihar
	54
	33.33%
	66.67%
	12.96%
	87.04%
	37.04%
	62.96%
	

	Goa
	2
	0.00%
	100.00%
	0.00%
	100.00%
	50.00%
	50.00%
	

	Gujarat
	26
	65.38%
	34.62%
	53.85%
	46.15%
	80.77%
	19.23%
	

	Haryana
	10
	10.00%
	90.00%
	0.00%
	100.00%
	90.00%
	10.00%
	

	Himachal Pradesh
	4
	50.00%
	50.00%
	75.00%
	25.00%
	100.00%
	0.00%
	

	J&K
	6
	16.67%
	83.33%
	50.00%
	50.00%
	16.67%
	83.33%
	

	Karnataka
	28
	3.57%
	96.43%
	25.00%
	75.00%
	35.71%
	64.29%
	

	Kerala
	20
	20.00%
	80.00%
	25.00%
	75.00%
	25.00%
	75.00%
	

	Madhya Pradesh
	40
	25.00%
	75.00%
	32.50%
	67.50%
	57.50%
	42.50%
	

	Maharashtra
	48
	16.67%
	83.33%
	64.58%
	35.42%
	18.75%
	81.25%
	CS

	Manipur
	2
	0.00%
	100.00%
	0.00%
	100.00%
	0.00%
	100.00%
	

	Meghalaya
	2
	100.00%
	0.00%
	50.00%
	50.00%
	50.00%
	50.00%
	■8

	Mizoram
	1
	0.00%
	100.00%
	0.00%
	100.00%
	100.00%
	0.00%
	

	Nagaland
	1
	100.00%
	0.00%
	100.00%
	0.00%
	100.00%
	0.00%
	

	Orissa
	21
	33.33%
	66.67%
	61.90%
	38.10%
	95.24%
	4.76%
	"S

	Punjab
	13
	0.00%
	100.00%
	84.62%
	15.38%
	30.77%
	69.23%
	

	Rajas than
	25
	28.00%
	72.00%
	48.00%
	52.00%
	72.00%
	28.00%
	

	Sikkim
	1
	100.00%
	0.00%
	100.00%
	0.00%
	100.00%
	0.00%
	?!

	Tamil Nadu
	39
	76.92%
	23.08%
	46.15%
	53.85%
	30.77%
	69.23%
	>

	Tripura
	2
	100.00%
	0.00%
	50.00%
	50.00%
	100.00%
	0.00%
	

	Uttar Pradesh
	85
	7.06%
	92.94%
	8.24%
	91.76%
	4.71%
	95.29%
	

	Name of the State
	Total No. of
	11th General Election 1996
	12th General Election 1998
	13th General Election 1999

	
	Seats
	Above 50%
	Below 50%
	Above 50%
	Below 50%
	Above 50%
	Below 50%

	West Bengal
	42
	38.10%
	61.90%
	30.95%
	69.05%
	35.71%
	64.29%

	Andaman & Nicobar
	1
	100.00%
	0.00%
	0.00%
	100.00%
	100.00%
	0.00%

	Chandigarh
	1
	0.00%
	100.00%
	0.00%
	100.00%
	0.00%
	100.00%

	Dadra & Nagar Haveli
	1
	100.00%
	0.00%
	100.00%
	0.00%
	0.00%
	100.00%

	Daman & Diu
	1
	100.00%
	0.00%
	0.00%
	100.00%
	0.00%
	100.00%

	Delhi
	7
	57.14%
	42.86%
	57.14%
	42.86%
	71.43%
	28.57%

	Lakshadweep
	1
	100.00%
	0.00%
	100.00%
	0.00%
	100.00%
	0.00%

	Pondicherry
	1
	0.00%
	100.00%
	0.00%
	100.00%
	0.00%
	100.00%

	Total
	485
	27.44%
	72.56%
	32.84%
	67.16%
	39.96%
	60.04%


&
1
* Result for 13 seats only in case of the 12th General election118
Blueprint of Political Reforms
Electoral Reforms
119
cause of national integration and ridding Indian politics of the scourge of casteism and communalism." It was another matter that in its final report, the Commission while accepting the "beneficial potential" of the proposal in the interest of "a more representative democracy" only recommended its "careful and full examination by the Government and the Election Commission."
Compulsory Voting: Some scholars and concerned citizens have suggested that voting should be made compulsory as a fundamental citizenship obligation. Voting is compulsory in many countries. Many eminent Indians including the distinguished former President and elder statesman, Shri R. Venkataraman strongly favoured making voting compulsory. He suggested that the responsibility of ensuring that all the voters exercise their franchise should be entrusted to Panchayats at the village level. "The advantage of compulsory voting is that the voter realises that he is not conferring a favour on the candidate but exercising his duty as a citizen." NCRWC at one stage accepted the proposal. It was also part of the unanimous report of the Commission's Drafting and Editorial Committee but somehow it did not find a place in the final report of NCRWC. The proposal needs to be pursued.
If in our present situation making voting compulsory is not found to be a feasible or enforceable proposition, a scheme of incentives/ disincentives linked to certificate of voting could be considered.
Voting by Armed Forces: In times of external aggression and war, the soldier becomes a hero and nation's darling. To match the people's mood, the leaders and political parties also vie with each other in showering admiration and adulation on the Jawan. But, his role and sacrifice are soon forgotten. India is perhaps the only country in the world today where the armed forces have so little participation in foreign and defence policy formulation and in decision making. Also, they are denied ordinary political rights available to all other citizens. It is shocking to hear some very senior retired officers of the defence forces say that despite their best efforts they could not exercise their right to vote even once during their entire service career of 30-40 years. They strongly feel that the defence services personnel - from the Jawan to the General - in effect, all stand disenfranchised.
Section 60 of the Representation of the People Act, 1951, inter alia, makes a provision enabling the persons of the armed forces to cast their votes through postal ballot. Rules 17 to 27 of the Conduct of Election Rules 1961 prescribe the detailed procedure for the use of postal ballots. Rule 18 specifically lists the categories of persons entitled to vote by postal ballot. The services personnel are requited by Rule 19 to apply to the Returning Officer in a special from (Form 21) so as to reach him at least ten days before the poll. On receipt of the form, the Returning
Officer issues a postal ballot paper and mails it under certificate of posting or arranges delivery by hand. The ballot paper and some accompanying forms have to be attended to, one of the forms has to be signed in the presence of an officer appointed by the Commanding Officer. The duly filled in ballot paper has to be sent back to the Returning Officer so as to reach him before the hour fixed for commencement of counting of votes. The tight schedule, the cumbersome procedure and postal uncertainties make it well-nigh impossible for the service voters to effectively exercise their right to vote during their posting on the front or away from the constituencies where they are enrolled as voters.
Proxy voting would mean allowing him to authorise some confident of his - wife, father, brother or friend - to cast the vote on his behalf. In law, proxy would mean a lawfully constituted agent authorised in writing to vote for a bona fide voter. It is like a power of attorney. Some suggestions have been made to the effect that the members of the armed forces may be allowed an option to cast their vote by appointing someone as proxy or by postal ballot.
The Drafting and Editorial Committee of the Constitution Commission (NCRWC) had recommended that by making necessary changes in the Representation of the People Act, 1951, the facility of voting either by proxy or by the existing postal ballot system, could be provided to members of the armed forces. The suggestion is reiterated. There is no force in the arguments that proxy vote amounts to transferring a personal right or that secrecy of vote is compromised. After all, a person can authorise another person by an irrecoverable power of attorney to exercise his rights over personal property and to rent out, mortgage or dispose of his property. This would all be valid in law. Also, while naming his or her proxy, the voter would naturally select a person in whom he has the fullest confidence and who knows his mind and his preference among the candidates. After all again, even in voting in-person at the polling station, secrecy of vote does not prevent any voter from sharing his or her choice with anyone in confidence, if he or she so likes. There is no justification for denying to the services personnel their right to effectively participate in the democratic process as equal citizens.
Election Petitions: Article 329 seeks to bar interference by courts in electoral matters including (i)the validity of any law relating to delimitation of constituencies or the allotment of seats under Article 327 or 328 and (ii) election to either House of Parliament or a State Legislature. The latter can be questioned only by an election petition presented to such authority and in such manner as may be provided by law by the concerned legislature. Under the Representation of the People Act, the power to decide election disputes now vests in the High Courts with a right of appeal120
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to the Supreme Court. Disputes relating to the election of the President or Vice-President are, however, to be settled by the Supreme Court.
The High Court is expected to pronounce its judgement in every election petition within six months but in actual practice, it takes much longer. In the meantime, the term of the House expires or it gets dissolved otherwise. Table 2 indicates the state of pending cases as in the year 2000. NCRWC has very rightly suggested setting up of special courts at the level of High Courts taking evidence through commissioners and deciding all election cases invariably within six months.
Independent Candidates: The large number of independent candidates who rush to join the electoral fray have been responsible for distorting the electoral process and verdict and causing avoidable inconvenience and cost. According to statistics placed before the NCRWC by a Consultation Paper prepared by the Centre for Policy Research, out of 1900 independent candidates who contested the general election in 1998, only 6(0.65%) succeeded, 885(47%) lost their deposits. Likewise out of the 10,635 candidates who contested the 1996 Lok-Sabha elections, only 9 (0.08%) won and 10,603 (99.77%) lost their deposits. It was also known that most of these so-called independent candidates were in fact dummy candidates or defectors from their parties on being denied party tickets.
Something has got to be done to discourage independents and bring down their number by increasing the security deposit in their case, disqualifying them for future elections if they get less than say, 5% of the votes polled and providing for their proposers and seconders being Panchayat or Nagar Palika members.
Practice Related and Procedural Reforms
Electoral Malpractices: There are many well-known and by now well-documented polling irregularities and mal-practices beginning with faulty electoral rolls and extending to misuse of office machinery, impersonation, booth capturing, bogus voting, mischief at counting stage etc.
On the basis of the CPR Consultation paper, NCRWC considered these matters in depth and has recommended:
(/) Foolproof method of preparing electoral rolls at the village and
Nagar Palika or ward  level  and keeping them  constantly
updated. (if) Making a multi-purpose Identity Card compulsory for all adult
citizens. (Hi) Display of electoral rolls at post offices in each Constituency
Headquarters for public scrutiny.
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(;v) Introducing the electronic voting machines in all constituencies
all over the country as rapidly as possible.
(v) Authorising the Election Commission to take more stringent action in cases of booth capturing, as recommended by the Goswami Committee, and to take a decision in regard to countermanding the election or ordering repoll etc., and
(vi) use of temper-proof video and other electronic surveillance at sensitive polling stations/constituencies.
Table 2: Data on Election Petitions Pending
	Sr.
	Election held
	No. of
	No. of
	Percent

	No.
	
	election
	election
	pending

	
	
	petitions
	petitions
	

	
	
	filed
	pending
	

	1.
	Lok-Sabha 1999
	64
	62
	96.88%

	2.
	Lok-Sabha 1998
	49
	13
	26.53%

	3.
	Lok-Sabha 1996
	52
	13
	25.00%

	4.
	Lok-Sabha 1991
	86
	15
	17.44%

	5.
	Bihar 2000
	12
	12
	100.00%

	
	Stale Assemblies 1999
	
	
	

	6.
	Andhra Pradesh
	25
	25
	100.00%

	7.
	Kamataka
	26
	26
	100.00%

	8.
	Maharashtra
	32
	32
	100.00%

	9.
	Arunachal Pradesh
	2
	2
	100.00%

	
	State Assemblies 1998
	
	
	

	10.
	Madhya Pradesh
	42
	32
	76.19%

	11.
	Raj as than
	11
	11
	100.00%

	12.
	Delhi
	4
	4
	100.00%

	13.
	Meghalaya
	2
	2
	100.00%

	14.
	Himachal Pradesh
	10
	5
	50.00%

	15.
	Gujarat
	12
	7
	58.33%

	
	State Assemblies 1996
	
	
	

	16.
	Assam
	11
	4
	36.36%

	17.
	Haryana
	20
	5
	25.00%

	18.
	Kerala
	17
	11
	64.71%

	19.
	Tamil Nadu
	8
	6
	75.00%

	20.
	Pondicherry
	3
	3
	100.00%

	21.
	West Bengal
	22
	17
	77.27%


Source: Election Commission records, NCRWC Report, Vol. 2 Other recommendations which deserve early action are:
(/') mandatory imprisonment and disqualification for spreading
caste or communal hatred during election campaigns, (if) disqualification of those charged with serious offences and derecognition of parties putting up such candidates,122
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(Hi) permanent disqualification for life of those convicted of heinous
crimes,
(zv) speedy trial by special courts of cases involving candidates, (v) disqualification on conviction to apply to sitting legislators, (vz) declaration by every candidate and every holder of political
office of all assets and liabilities and these declarations to be
subjected to audit and public scrutiny, (vz/) security deposits of candidates securing less than 25% votes to
be forfeited, (viii) CEC and ECs to be appointed on the recommendations of a body
consisting of PM, Leaders of the Opposition in L.S. and R.S.,
Speaker of Lok Sabha and Dy. Chairman of Rajya Sabha, and (zx) candidates to clear all government dues and vacate unauthorised
government accommodation etc. before being allowed to go to
polls.
Role of Money Power: Cost of Elections — Need of Funding: There is considerable debate on the role of money power and criminals during elections, filing of false returns of expenses etc. The probable causes are:
•   The large size of constituencies
•   The high cost of elections
•   Absence of legitimate ways of collecting the needed funds
•   Money given and spent on election being largely black money given as investment in the hope of high ROI (Return on Investment)
There is every need for huge unaccounted funds for political activity, party organisation, election campaigning etc. It is an important contributory factor in creating an environment of corruption, generating black money and promoting a parallel economy. If actual expenditure on election for a Parliamentary seat is say Rs. 1 crore or more, raising the expense limit to Rs. 15 lakhs hardly helps. Also, the question remains where has this 15 lakhs or 1 crore or more to come from? According to a Lok Satta study, in a bye-election to an Assembly seat in Tamil Nadu several crores of rupees were spent while in Andhra Pradesh, sums of 2-3 crores to above 10 crores were spent in each of the three bye-elections. "Excess expenditure to buy votes, distribute liquor, hire hoodlums and bribe officials is increasingly the norm in elections in many pockets of India. Parties feel helpless because they see no way out. Therefore, they are compelled to nominate candidates with unlimited amounts of unaccounted and often ill-gotten, money as the chief, if not the sole, criterion of selection".
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If we need political parties contesting elections, how are they to be financed and if election business remains so capital intensive, where is this money to come from?
•   from business and industry
•   from   the    crime   world   -   from    kidnappers,    hijackers, extortionists, smugglers in arms, drugs etc., dacoits and mafia gangs
•   from contribution by citizens and party members
•   by government funding
•   from pay-offs in government contracts, arms purchases, licenses etc.
Abhaya Kashyap (2002) has identified seven sources of election funding as follows:
"There are seven distinct sources of election funding fertilising and cross-fertilising the electoral process. First, the state is the single largest source as it fully underwrites the entire cost of the machinery it employs and deploys for conducting the process of elections. It has been argued that the state must also provide funding to individual candidates to support their respective cases in front of the people. Secondly, the candidates invariably have to mobilise their own resources for meeting full or part of their election expenses depending on their party alliances and financial support base. Thirdly, we have party funding which cannot be t limited only to the direct cost of the elections but must cover fixed ■ costs that the party has to incur to protect its long and short term interests in a region. This must include the cost of upkeep of a well-oiled party machinery whose main objective is to come to power through elections.
The fourth source is corporate funding. Corporates provide resources to candidates both in terms of infrastructure support and cash on quid pro quo basis or worse against specific grants or promises of grants of favours. Parties in power are thus able to mobilise large quantum of funds from the corporate world. There is little ideological underpinning for the relationship between political ; parties and captains of industry in India.
Individual donors form the fifth group. Some individuals, for their own reasons may help in funding candidates. Sometimes one may find an individual funding an election for ideological reasons. This is particularly true of cadre-based parties. More commonly one finds criminals, tax evaders or persons who can otherwise benefit124                                                 '    Blueprint of Political Reforms
from largesse of elected candidates funding their present or future benefactors.
As the sixth source of funding, we have organs of foreign governments and various organisations affiliated to international movements. Funding on basis of ideology and shared policy is often the case for such support. This has historically been more apparent in case of left parties. Funding for elections is often provided by international bodies and foreign state owned organisations to influence post election power structure. International religious affiliations play a significant role in mobilising funds for elections in the country and such funding often comes through dubious channels such as ihawala\ It is interesting to note that during elections, the Rupee strengthens on international currency markets, as different international interest groups pump Rupees into the election process. The seventh source of funding are syndicates of bodies having common interests. Such interest may be legal, extra legal or even plain illegal. Such groupings find it economical and more manageable to support and promote electoral interests of candidates they feel would help further the syndicate's cause. Again ideology has little role to play. This segment is best represented by business cartels trying to promote their legitimate agenda but often, in reality, reduced to their seeking policies to garner undue and monopolistic advantages. It is shared interest that makes sugar, tobacco and building mafia as leading financiers of the democratic process in India.
The individual candidate is expected to deploy funds raised to connect with the voter and implement strategies that educate the voter, promote ideology, win over fence-sitters and in general promote his self-interest by fair means. The truth in reality is that funds are mostly used to run down opponents by fair means and foul, gain leverage vis-a-vis big power brokers to lock in vote banks and to cater to criminal forces to garner votes. A relatively new trend is to use election funds by candidates to prepare for the future by saving a significant chunk to develop a nest egg. So even if they loose an election they have something left to fall back on. The state is expected to use its fiscal resources to develop, provide and sustain an environment conducive to free and fair elections besides maintaining an administrative apparatus to prepare for and to conduct elections. In reality, the State tends to go beyond its mandate by doing all that it can to tilt the balance in favour of its favourite sons and daughters as candidates. State can dispense favour by allocation or withholding of resources. State owned
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media might influence elections by allocating preferential timings to one or the other candidate. Other standard methods of spending state funds to influence the electorate in favour of a candidate are focussed announcements of projects and planned investments, allocation or withholding of security forces, allocation of contracts, licenses etc.
The purpose of corporate and syndicated donors in funding elections is mostly economic. They use the mechanism to hedge political risks, get leverage to enhance their business and increase their sphere of influence. Post election relationship with government may help influence other corporates to join hands as partners for joint ventures or keep permission pending to disallow entry by potential competitors. Good political connectivity is also known to help in raising investments. Such connectivity may be used by less scrupulous captains of industry to circumvent the executive and the judiciary whenever and wherever possible to their own advantage.
The objective of international donors is to promote their ideology, which may be some form of capitalism or socialism, concern for . gender or particular age group of population, animal rights, environment or just plain religions beliefs. International players would also like to use their leverage to influence trade policies and secure trade to benefit their citizens. At worse such funding is used not only to influence national policy but also to dictate it."
If the electoral process has to steer clear of tainted and motivated sources of funds, some of the following suggestions may need to be considered:
(/') The cost of elections must be reduced. This can be done by changing the ground rules for electoral campaigns - partly by encouraging the use of electronic and digital technology to campaign at state cost and simultaneously by totally and effectively banning other overt and wasteful tamashaas of campaigning including the use of auto-traffic to ferry people to election rallies of any kind.
(h) To the extent possible, State and parliamentary elections should be held simultaneously.
(Hi) Campaign period should be reduced.
(h>) No one should be allowed to contest from more than one constituency.
(v) Code of conduct should be made into a law and its violation should attract penal action.126
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(yi) Wall writings, display of cut-outs, hoardings and banners, hoisting of flags (except at party offices, public meetings and other specified places), use of more than a specified number of vehicles for election campaign and for processions, announcements of publicity by more than a specified number of moving vehicles, holding of public meetings beyond the specified hours, display of posters at places, other than those specified by the district/electoral authorities, should be banned.
(v/7) No outdoor public rallies should be permitted.
(yiii) A suitable law should be enacted providing penalties against damaging or desecrating public or private property by candidates, political parties or the agents, through painting of slogans or erecting cut-outs and hoarding or putting banners and buntings. (ix) Legitimate sources for the essentially needed funds would have to be identified. For one, company and individual donations should be encouraged with higher limits placed on the maxi​mum permissible amounts and liberal tax rebates allowed, (x) There should be a ceiling on expenditure on election. But, if almost all the candidates are constrained to file false returns of election expenses, a ceiling serves no purpose. In case the present ceilings are to be continued, they should be linked to the cost of living index so that they remain realistic. But, the expenditure incurred on a candidate's election by his friends, by the political party or by others should also be included while examining adherence to the ceiling. Full disclosure of the sources of election funds and audit of receipt and expenditure should be made compulsory.
Abhaya Kashyap's study on Election funding alluded to and cited earlier, adds:
"The opinion leaders' viewpoint, as can be gauged from media reports, is that the elections are becoming too expensive and politician-criminal nexus is growing rapidly. Soft money is fuelling criminal influence in elections and money power has become the deciding factor is determining the fate of a candidate. Crucial social and economic burning issues along with law and order are marginalised for short-term electoral gain. Even well intentioned policies fail as firmness in policy implementation is sacrificed to curry favour to attain and sustain power. This results in giving undue leverage to persons who are inefficient and incompetent in business of legislation and governance - the purpose for which candidates are elected. Power brokers, number makers and small
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selfish groups coalesced around a mesh of self serving interests get to run the country and State legislatures resulting in the downward spiralling of the quality of governance.
In fact, too little money is spent on the election process at all levels. This contradiction is apparent when one considers that as per evidence not all the money collected in the name of elections is really used in elections. It is well known that not enough money is spent in preparing the voter for the election either by the State or political parties and hence when elections come, a hammering approach is used to buy short-term loyalties. Money is deployed with expectations of specific short-term gains. Further, the 'winning horse syndrome' ensures uneven funding of candidates as everyone wants to bet on the apparent winning horse. Suggestions for changes in the character of election funding cannot be considered in isolation from the totality of the democratic process and must involve initiatives by all the stakeholders at all levels — State and citizens. We must move the burden of funding away from candidates and reduce its importance as the primary success factor in the election process.
Objective of achieving changes in patterns of election funding must not merely be to reduce expense but to increase value utility of money spent ultimately to the voter. It must encourage better availability and participation in the political process of the citizenry. Steps should be taken to make deviations from expected norms prohibitively costly for all concerned including donors, candidates and political parties.
The crucial objective of a system we can be proud of will be to encourage participation in public life by successful and capable persons in all spheres of economic and social activity and to minimise the role of criminals and soft money in the politics of the nation. Only then can we hope to eliminate the ill effects of undue influence through election funding.
We must be prepared to limit number of candidates and avoid frivolous contestants. We must be willing to penalise non-voters by either making voting compulsory or by trigging availability of certain rights only if a person has voted. Effective monitoring and control of donations and expenses by established accounting practices using technology to reconcile donors and donee accounts needs to be deployed. Enhanced use of technology in administra​tion and conduct of elections can be used to bring total cost of election to the state down. Technology can also help update and maintain records and help weed out duplicate and spurious voters on electoral lists.128                                                       Blueprint of Political Reforms
Once the number of parties and candidates is regulated and reduced by law, candidates must be provided state funding based on votes polled in previous elections with a minimum qualifying % and limited to top few qualifying contestants. Provision may also be kept for new contestants with provisions of funds against guarantees of return to state in case candidate fails to muster a minimum vote percentage. Contributions from voters may be allowed but limited to a small amount say Rs. 1,000 per voter. Only declared contributions from different interest groups may be allowed to go to party funds but these may not be deployed for specific candidate's election. Parties too must receive state funding based on a point system which has weights allocated to the different parameters that define the party such as membership, votes polled in last three elections, number of elections it participated in and percentage votes it polled. State can realise funds without any taxation increase, as firm implementation of such a policy shall have a spin off effect saving the exchequer large amounts of money which would otherwise be squandered for granting undue favours."
Criminalisation: In the area of criminalisation of electoral processes and politicisation of crime, the problem areas are:
•   Criminals   needed   the   politicians'   protection   against   the processes of law and therefore they paid them.
•   Politicians  needed huge  sums  of unaccounted  money  for political activities, their parties, elections and for themselves. Nobody could pay his hard-earned, white, tax-paid money to the politicians; funds from the crime world came handy.
•   Gradually the politician became subservient, dons of the crime world themselves entered politics and a stage came when politicians began seeking not only their help in terms of money but also of muscle power to contest elections and for their own physical protection from rivals.
Vohra Committee appointed by the Government had stated in strong terms that the nexus between crime syndicates and political personalities was very deep. According to the CBI report to the Vohra Committee: "all
over India, crime syndicates have become a law unto themselves.".....
"Even in the smaller towns and rural areas, muscle-men have become the order of the day. Hired assassins have become part of these organisations. The nexus between the criminal gangs, police, bureaucracy and politicians has come out clearly in various parts of the country. The
Electoral Reforms
129
existing criminal justice system, which was essentially designed to deal with the individual offences/crimes, is unable to deal with the activities of the Mafia; the provisions of law in regard to economic offences are weak; there are insurmountable legal difficulties in attaching/confiscation of the property acquired through Mafia activities". The committee quoted other agencies to state that the Mafia network is "virtually running a parallel government, pushing the State apparatus into irrelevance." The report also said "in certain States like Bihar, Haryana and Uttar Pradesh, these gangs enjoy the patronage of local politicians cutting across party lines and the protection of the functionaries. Some political leaders become the leaders of these gangs/armed senas and over the years get themselves elected to local bodies, State assemblies and national Parliament. Resuitantly, such elements have acquired considerable political clout seriously jeopardising the smooth functioning of the administration and the safety of life and property of the common man causing a sense of despair and alienation among people." [For extracts from the Vohra Committee Report see Annexure II to chapter 6]
The following suggestions are reiterated:
(/) Once charges relating to certain crimes have been framed by a court against a person, he should not be permitted to contest elections unless cleared.
(//) A potential candidate against whom charges have been framed by the police may take the matter to a special electoral court. This court would be obliged to enquire and take a decision in a strictly time bound manner. Basically, this court may decide whether there is indeed aprima facie case justifying the framing of charges. If yes, the person should not be allowed to contest.
(Hi) Incongruities in the existing provisions of sub-sections (1), (2) and (3) of Section 8 of the Representation of the People Act, 1951, whereby a rapist convicted and sentenced to ten years imprisonment, may be disqualified only for six years under sub​section (1) and thus remain free to contest elections, even while in prison serving the last four years of his sentence should be eliminated. The law should provide that whoever is convicted of any offence by a Court of law and sentenced to imprisonment for six months or more should be debarred from contesting elections, for a period totalling the sentence imposed plus an additional six years.
(iv) Under Section 8(4), sitting members are not disqualified even when convicted until their appeal is decided. This should be deleted.13 0                                                          Blueprint of Political Reforms
(v) If an elected representative gets convicted on charges related to specific crimes, he should be required to withdraw from the legislature for six months and if within that period he fails to get an acquittal, he should be disqualified.
Political Parties
Party System: In the ultimate analysis, electoral reforms cannot be considered in isolation from other areas, in particular that of political parties. Although political parties were not mentioned in the Constitution until the fifty-second constitutional amendment enacted in 1985, the fact remains that representative democratic polity under the Constitution presumed a well-organised system of political parties.
The source of many of our troubles during the decades gone by has been our failure to evolve a healthy two-or-three-party system based on some political or economic agenda. Political parties are an important institution in any democratic polity. Both the party or parties in power and those in opposition are essential to the functioning of a democratic government. It is for that very reason necessary that the parties themselves must be wedded to democratic principles and run democratically. There have been complaints that there is no internal democracy in most of our parties.
In the general elections to Lok Sabha and the State Assemblies, there were hardly any issues of policy or even programme before the electorate. All the campaigning and the contests were personality and power oriented. Parties were only vaguely talking about development, national pride, security, secularism etc. But on these laudatory principles, there seemed to be hardly any differences among them. If the political parties become merely power machines with the sole purpose of getting to power and once there somehow sticking to it, people soon realise that such democratic polity is only for the politicians sharing the spoils at the cost of the populace.
It is a common spectacle after every election that all the politics degenerates into purely personal struggles for Chief Ministership, Ministership or other lucrative offices with influence, status and power. No wonder, people are beginning to lose faith in the system and in their representatives who are seen as not devoted to public service but engaged in seeking narrow personal ends of wielding power and amassing wealth with service to the people not being any part of their priorities. And, there can be nothing sadder in a democracy than the representatives of the people losing the respect of the people.
The concept of official opposition in the parliamentary model is that of a part of the government in the wider sense. But in India, opposition
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has a tendency not to want to be a participant in the process and assume a share of responsibility. Every party when in power behaves in a particular way and in quite a different way when in opposition. It would be most desirable that when in government, the party remembers that one day it may again be in opposition and when in opposition, it should be aware that it may have to assume the responsibilities of the ruling party tomorrow and therefore should behave today in the same way as it expects its opposition to behave. Thus, it is necessary for safeguarding freedom and democracy and their political institutions that the parties in power and those in opposition understand the delicate situation, accept each other's legitimacy and realise that they are not adversaries but partners in a common cause of serving the people. Even if belatedly, it was necessary even for the Congress to pass through an 'inferno' and a 'purgatory' to realise that the people wanted one of the major parties or pre-poll national alliances to be in position and the other in opposition as legitimate alternatives to each other.
The quintessential pre-condition for the success of the Westminster model is a two-party system based on ideological and programmatic orientation. The fundamental reason behind the doubtful representational legitimacy of Indian legislators is also our unfortunate failure to evolve a two-party system of the British type. In parliamentary polity, the main opposition has to be accepted and respected as a legitimate alternative and not to be shunned as an untouchable. It is in the mutual interest of the two major parties or national alliances to ensure that they remain the only viable alternative to each other. If we really believe in democracy and have faith in the people, no party which gets the largest or the second largest number of elective seats and popular votes can be regarded with any legitimacy as pariah. It is dangerous for parliamentary polity to paint either of them as a villain. Also, it must be understood that the so-called regional parties are also national and equally patriotic in their perspective and that as partners in national alliances they can be as effective as any All India party.
Law for Political Parties: The Constitution guaranteed freedom of association as a fundamental right. Section 29A of the Representation of the People Act, 1951 provided for registration with the Election Commission of associations and bodies of individual citizens of India as political parties. The Election Commission accords recognition to political parties as national or State parties in accordance with the norms laid down in the Election Symbols (Reservation and Allotment) Order, 1968 for the very limited purpose of allocation of symbols.
Under the Income Tax Act, parties are required to maintain regular accounts, to record and disclose the names of all donors of Rupees 10 thousand or more, to have accounts duly audited and file returns every132
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year. Companies are allowed to contribute to political parties up to 5 per cent of their profits. However, these legal provisions are hardly heeded by political parties. Filing of returns is rare, true disclosure of receipt of funds rarer. Both receipts and expenditure have to be hidden and illegitimate. No action has been taken against any party under the IT Act.
The Tenth Schedule to the Constitution which was added by the Constitution (52nd Amendment) Act, 1985 mentions political parties only for the specific purpose of considering disqualification of a person for membership of either House of Parliament or of the Legislative Assembly or Legislative Council of a State on the ground of defection from his political party. With these exceptions, even today, there is no law governing the formation, registration, functioning or regulation of political parties.
It was considered necessary by the Constitution Commission (NCRWC) that political parties should be institutionalised through a comprehensive legislation to govern and regulate their number and activities, lay down criteria for their registration and recognition as national or State level parties and their deregistration and/or derecognition in case of violation of norms laid down. The law should make it compulsory for the parties to maintain accounts of the receipt of funds and expenditure in a systematic and regular way. The accounts should also be compulsorily audited and available to public for study and inspection.
Unless the number of political parties and/or alliances at the national and State levels is regulated by law, representational legitimacy of our legislators with a first-pass-the-post system cannot be assured. Also, no scheme of state funding can succeed. After careful consideration of all the aspects of the problem and with a view to evolving a less divisive and more unifying political party system for the nation, NCRWC reached the conclusion "that only recognised national parties and pre-poll alliances (i.e. those that secure at least 10% of the votes cast) should be allotted common symbols to contest elections to Lok Sabha. State Parties may be allowed common symbols to contest elections for State Legislatures and the Council of States (Rajya Sabha)." This would, by prompting pre-poll alliances, automatically consolidate the vote and help in evolving some sort of federal parties or alliances providing more stable governments. There could be no difficulty in passing such a law in both houses of Parliament because it was in the best interests of major parties. In the final text of the Report of the Commission, however the recommendation was diluted to only say that the Election Commission should progressively increase the threshold criterion for eligibility for recognition so that the proliferation of smaller political parties is discouraged. It still recommended that only national parties or alliances should be given a common symbol to contest for Lok Sabha.
The proposed law should also provide for certain other matters like funding and democratic and clean internal functioning of parties. It may provide for making it compulsory for the political parties to require their candidates to declare their assets and liabilities at the time of filing their nomination before the returning officers for election to any office at any level. Interestingly the Supreme Court iterated this recommendation of the Commission but while the Court put the onus on the Election Commission to secure such information from the candidates, NCRWC was for legislation making it obligatory for political parties to require their candidates to provide such information.
Similarly, in regard to criminal background of candidates, NCRWC recommended, as contradistinguished from the Supreme Court, that it should be laid down in law that no political party should sponsor or provide ticket to a candidate for contesting elections if he was convicted by any court for any criminal offence or if the courts had framed criminal charges against him. The law should specifically provide that if any party violated this provision, the candidate involved should be liable to be disqualified and the party deregistered and derecognised forthwith. If implemented, this would be obviously an effective check on criminals' increasing clout and control in political parties.
Any political activity, particularly running a party, had become an extremely expensive and capital intensive business. Parties for mere subsistence needed tons of money. They were known to collect it from all sorts of sources in various ways and rarely kept any honest accounts or subjected them to proper audit. According to NCRWC, reform proposals in regard to political funding should revolve round (1) reducing costs, (2) better utilisation of funds, (3) curtailing influence peddling and political corruption, (4) strengthening public disclosure and transparency mechanisms with respect to the sources and the use of funds, (5) permitting higher corporate donations with higher limits and tax exemptions, and (6) submission of false or incorrect returns bringing immediate derecognition of the party.
For a long time now, we have been having intellectual and political discourses on the need for ensuring secular credentials, inner party democracy and transparency in the functioning of our political parties. The Report of NCRWC in chapter 4 recommended that every political party or alliance should provide for its doors being open to all citizens irrespective of any distinctions of caste, community or the like. It should swear allegiance to the provisions of the Constitution, sovereignty and integrity of the nation and regular elections at various levels of the party.
With a view to woo women voters who constitute nearly 50 per cent of the electorate, all the political parties have been publicly extending-blandishments and support to the Bill on reservation for women ini
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legislatures but in private, man-dominated as all the parties are, they are averse to any early enactment in this regard as it would mean many of the sitting male members losing their seats to women. NCRWC has tried to find a via media by suggesting reservation by law of atleast 30 per cent of its organisational positions at various levels and the same percentage of party tickets for parliamentary and State legislature seats to women with failure to do so inviting penalty of the party losing recognition.
Lastly, it is important that political parties in India realise the importance of imparting to their members necessary professional training in the modern techniques, tools and methods of political management, legislative functioning, leadership roles etc. NCRWC has suggested some institutional mechanism for planning, thinking and research on crucial issues facing the nation and educational cells for socialising the party cadres and preparing them for responsibilities of governance.
To Sum Up
In the area of electoral and political party reforms, the studies undertaken and suggestions made by the CPR and ICPS consultation papers prepared for NCRWC remain the most comprehensive and the latest exercise. Some of the suggestions appear as NCRWC recommendations in somewhat half-hearted, reluctant and truncated form. But even if they alone are accepted and implemented, it would be a great advance towards building national unity and stability.
There was much that was wrong with NCRWC but we should not throw the baby with the bath water. The political party and electoral reforms recommended by NCRWC are unexceptionable and do not require any constitutional amendment. All that is necessary can be achieved by an ordinary law. Also, if these reforms are considered along with those pertaining to the system of elections and electoral processes and the matter viewed with the urgency that they deserve, there may still be some hope for freedom, democracy and good governance in India.
The main issues that need to be attended urgently are in regard to (i) reducing the cost of elections, curbing the role of money, muscle and mafia power, (ii) ridding politics of criminals and criminalisation, (iii) reforming the system to ensure that those elected secure majority of votes polled and are truly representative of the people, (iv) modifying the laws and rules to have largely error free electoral rolls, compulsory multi​purpose identity cards for all voters (adult citizens), electronic voting and counting   of results,   (v) outright  outlawing  of all   defections,   and
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(vi) preventing misuse of governmental machinery. Also, electoral reforms regarding (a) regulation of political parties by law, (b) audit of party funds, (c) in due course, state funding of elections in kind, (d) making accounts open to public scrutiny, (e) all politicians being made subject to full income tax scrutiny, (f) all candidates and MPs being required to declare their assets, and (g) limitation on the number of parties, deserve to be examined dispassionately. Last but perhaps the most important is the need for educating the voters in regard to their citizenship responsibilities.
In a democracy, the real and the ultimate masters are the people, the citizens. Little has been done to educate or orient them to their responsibilities as voters and participants in the democratic process. Perhaps this would have to be done on a wide scale as a movement. There is no reason, why citizens' vigilance groups and committees should not come up at every level and on a wide scale. For, ultimately, the citizens would need to be educated in and for democracy and constitutionalism and in the matter of their own citizenship obligations in a representative, participatory democratic polity.
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139 ANNEXURE
Recommendations on the Electoral Processes and Political
Parties made by the National Commission to Review the
Working of the Constitution (31 March 2002)
Electoral Reforms
Electoral Processes
(30)  While some far-reaching reforms in the electoral processes are necessary, no major constitutional amendment is required. The necessary correctives could be achieved by ordinary legislation modifying the existing laws, or in many cases, merely by rules and executive action. A foolproof method of preparing the electoral roll right at the Panchayat level constituency of a voter and supplementing it by a foolproof voter ID card which may in fact also serve as a multi-purpose citizenship card for all adults. A single exercise should be enough for preparing common electoral rolls and ID cards. The task could be entrusted to a qualified professional agency under the supervision of the Election Commission of India (EC) and in coordination with the SECs. The rolls should be updated constantly and periodically posted on the web site of the Election Commission and CD-ROMs should be available to all political parties or anyone interested. Prior to elections, these rolls should be printed and publicly displayed at the post offices in each constituency, as well as at the panchayats or relevant constituency headquarters. These should be allowed to be inspected on payment of a nominal fee by anyone. Facilities should also be provided to the members of the public at the post offices for submitting their applications for modification of the electoral rolls.                                                                 [Paras 4.7.3 and 4.8.3]
(31)   Introduction of Electronic Voting Machines (EVMs)  in  all constituencies all over the country for all elections as rapidly as possible.
[Para 4.9]
(32)  Under Section 58A of the Representation of the People Act, 1951, the Election Commission should be authorised to take a decision regarding booth capturing on the report of the  returning officers, observers or citizen groups. Also, the EC should be empowered to countermand the election and order a fresh election or to declare the earlier poll to be void and order a re-poll in the entire constituency. Further, the EC should consider the use of tamper-proof video and other electronic   surveillance   at   sensitive   polling   stations/constituencies.
[Para 4.10]
(33)  Any election campaigning on the basis of caste or religion and140
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any attempt to spread caste and communal hatred during elections should be punishable with mandatory imprisonment. If such acts are done at the instance of the candidate or by his election agents, these would be punishable with disqualification.                                           [Para 4.11]
(34)  The Representation of the People Act should be amended to provide that any person charged with any offence punishable with imprisonment for a maximum term of five years or more, should be disqualified for being chosen as or for being a member of Parliament or Legislature of a State on the expiry of a period of one year from the date the charges were framed against him by the court in that offence and unless cleared during that one year period, he shall continue to remain so disqualified till the conclusion of the trial for that offence. In case a person is convicted of any offence by a court of law and sentenced to imprisonment for six months or more the bar should apply during the period under which the convicted person is undergoing the sentence and for a further period of six years after the completion of the period of the sentence.   If any   candidate  violates  this  provision,   he   should  be disqualified. Also, if a party puts up such a candidate with knowledge of his antecedents, it should be derecognised and deregistered. [Para 4.12.2]
(35)  Any person convicted for any heinous crime like murder, rape, smuggling, dacoity, etc. should be permanently debarred from contesting for any political office.                                                      [Para 4.12.3]
(36)  Criminal cases against politicians pending before Courts either for trial or in appeal must be disposed off speedily, if necessary, by appointing Special Courts.                                                [Para 4.12.4]
(37)  A potential candidate against whom the police have framed charges may take the matter to the Special Court. This court should be obliged to enquire into and take a decision in a strictly time bound manner. Basically, this court may decide whether there is indeed a prima facie case justifying the framing of charges.                         [Para 4.12.5]
(38)  The Special Courts should be constituted at the level of High Courts and their decisions should be appealable to the Supreme Court only (in similar way as the decisions of the National Environment Tribunal). The Special Courts should decide the cases within a period of six months. For deciding the cases, these Courts should take evidence through Commissioners.                                                   [Para 4.12.6]
(39) The benefit of sub-section (4) of Section 8 of the Representation of the People Act, 1951 should be available only for the continuance in office by a sitting Member of Parliament or a State Legislature. The Commission recommends that the aforesaid provision should be suitably amended providing that this benefit shall not be available for the purpose of his contesting fresh elections.                                        [Para 4.12.7]
(40)  The proposed provision laying down that a person charged with
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an offence punishable with imprisonment for a maximum period of five years or more should be disqualified from contesting elections after the expiry of a period of one year from the date the charges were framed in a court of law should equally be applicable to sitting members of Parliament and State Legislatures as to any other such person.
[Para 4.12.8]
(41) In matters of disqualification on grounds of corrupt practices, the President should determine the period of disqualification under Section 8 A of the Representation of the People Act, 1951 on the direct opinion of the EC and avoid the delay currently experienced. This can be done by resorting to the position prevailing before the 1975 amendment to the said Act.                                                                         [Para 4.13.1]
(42)  The election petitions should also be decided by special courts proposed in para 4.12.6. In the alternative, special election benches may be constituted in the High Courts and earmarked exclusively for the disposal of election petitions and election disputes.               [Para 4.13.2]
(43)   The  existing ceiling on  election  expenses for the various legislative bodies be suitably raised to a reasonable level reflecting the increasing costs. However, this ceiling should be fixed by the Election Commission from time to time and should include all the expenses by the candidate as well as by his political party or his friends and his well-wishers and any other expenses incurred in any political activity on behalf of the candidate by an individual or a corporate entity. Such a provision should be the part of a legislation regulating political funding in India. Further, Explanation 1 to Section 77(1) of the Representation of the People Act, 1951 should be deleted.                              [Para 4.14.2]
(44)  The political parties as well as individual candidates should be made subject to a proper statutory audit of the amounts they spend. These accounts should be monitored through a system of checking and cross- : checking through the income-tax returns filed by the candidates, parties \ and their well-wishers. At the end of the election each candidate should submit an audited statement of expenses under specific heads. [Para 4.14.2]
(45)  Every candidate at the time of election must declare his assets , and liabilities along with those of his close relatives. Every holder of a political position must declare his assets and liabilities along with those of his close relations annually. Law should define the term 'close relatives'.                                                                        [Para 4.14.5]
(46) Any system of State funding of elections bears a close nexus to the regulation of working of political parties by law and to the creation of a foolproof mechanism under law with a view to implementing the financial limits strictly. Therefore, proposals for State funding should be deferred till these regulatory mechanisms are firmly in position.
[Para 4.14.5]142
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(47)  All candidates should be required under law to declare their assets and liabilities by an affidavit and the details so given by them should be made public. Further, as a follow up action, the particulars of the assets and liabilities so given should be audited by a special authority created specifically under law for the purpose. Again, the legislators should be required under law for the purpose. Again, the legislators should be required under law to submit their returns about their liabilities every year and a final statement in this regard at the end of their term of office.                                                                             [Para 4.14.6]
(48) Campaign period should be reduced considerably.    [Para 4.15.4]
(49)    Candidates   should   not   be   allowed   to   contest   election simultaneously for the same office from more than one constituency.
[Para 4.15.5]
(50) The election code of conduct, which should come into operation as soon as the elections are announced, should be given the sanctity of law and its violation should attract penal action.                   [Para 4.15.6]
(51) The Commission while recognising the beneficial potential of the system of run off contest electing the representative winning on the basis of 50% plus one vote polled, as against the first-past-the-post system, for a more representative democracy, recommends that the Government and the   Election   Commission   of India  should  examine  this   issue   of prescribing a minimum of 50% plus one vote for election in all its aspects, consult various political parties, and other interests that might consider   themselves   affected   by   this   change   and   evaluate   the acceptability and benefits of this system. The Commission recommends a careful and full examination of this issue by the Government and the Election Commission of India.                                           [Para 4.16.6]
(52)   Intra-State delimitation exercise may be undertaken by the Election Commission for Lok Sabha and Assembly constituencies and the Scheduled Castes and Non-Scheduled Area Scheduled Tribe seats should be rotated. The Delimitation Body should, however, reflect the plural composition of society.                                               [Para 4.17]
(53)  The provisions of the Tenth Schedule of the Constitution should be amended specifically to provide that all persons defecting — whether individually or in groups —from the party or the alliance of parties, on whose ticket they had been elected, must resign from their parliamentary or assembly seats and must contest fresh elections. In other words, they should lose their membership and the protection under the provision of split, etc. should be scrapped. The defectors should also be debarred to hold any public office of a minister or any other remunerative political post for at least the duration of the remaining term of the existing legislature or until, the next fresh elections whichever is earlier. The vote cast by a defector to topple a government should be treated as invalid.
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Further, the power to decide questions as to disqualification on ground of defection should vest in the Election Commission instead of in the Chairman or Speaker of the House concerned.                     [Para 4.18.2]
(54) The practice of having oversized Council of Ministers should be prohibited by law. A ceiling on the number of Ministers in any State or the Union government be fixed at the maximum of 10% of the total strength of the popular house of the legislature.                      [Para 4.19]
(55)  The practice of creating a number of political offices with the position, perks and privileges of a minister should be discouraged and at all events, their number should be limited to two per cent of the total strength of the lower house.                                                 [Para 4.19]
(56)  Independent candidates should be discouraged and only those who have a track record of having won any local election or who are nominated   by   at   least   twenty   elected   members   of   Panchayats, Municipalities or other local bodies spread out in majority of electoral districts in their constituency should be allowed to contest for Assembly or Parliament.                                                                  [Para 4.20.3]
(57)  In order to check the proliferation of the number of independent candidates and the malpractices that enter into the election process because of the influx of the independent candidates, the existing security deposits in respect of independent candidates may be doubled. Further, it should be doubled progressively every year for those independents who fail to win and still keep contesting elections. If any independent candidate has failed to get at least five percent of the total number of votes cast in his constituency, he/she should not be allowed to contest as independent candidate for the same office again at least for 6 years.            [Para 4.20.4]
(58)   An  independent  candidate  who  loses  election three times consecutively   for  the   same   office   as   such   candidate   should   be permanently debarred from contesting election to that office.[Para 4.20.5]
(59) The minimum number of valid votes polled should be increased to 25% from the current 16.67% as a condition for the deposit not being forfeited.   This   would   further   reduce   the   number   of non-serious candidates.                                                                      [Para 4.20.6]
(60)  It should be possible without any constitutional amendment to provide for the election of the Leader of the House (Lok Sabha/State Assembly) along with the election of the Speaker and in like manner under the Rules of Procedure. The person so elected may be appointed the Prime Minister/Chief Minister.                                     [Para 4.20.7]
(61) The issue of eligibility of non-Indian born citizens or those whose parents or grandparents were citizens of India to hold high offices in the realm such as President, Vice-President, Prime Minister and Chief Justice of India should be examined in depth through a political process after a national dialogue.                                                               [Para 4.21]144
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(62)   The  Chief Election  Commissioner and the  other Election Commissioners should be appointed on the recommendation of a body consisting of the Prime Minister, Leader of the Opposition in the Lok Sabha, Leader of the Opposition in the Rajya Sabha, the Speaker of the Lok Sabha and the Deputy Chairman of the Rajya Sabha. Similar procedure should be adopted in the case cf appointment of State Election Commissioners.                                                                  [Para 4.22]
(63)  All candidates should be required to clear government dues before their candidature are accepted. This pertains to payment of taxes and bills and unauthorised occupation of accommodation and availing of telephones and other government facilities to which they are no longer entitled. The fact that matters regarding Government dues in respect of the candidate are pending before a Court of Law should be no excuse.
[Para 4.23]
(64) In order to obviate the uncertainty in identifying certain offices as offices of profit or not, suitable amendments should be made in the Constitution empowering the Election Commission of India to identify and declare the various offices under the Government of India or of a State to be 'offices of profit' for the purposes of being chosen, and for being, a member of the appropriate legislature.                    [Para 4.24.3]
Political Parties
(65) A comprehensive law regulating the registration and functioning of political parties or alliances of parties in India [may be named as the Political Parties (Registration and Regulation) Act] should be made. The proposed law should:
(a) provide that political party or alliance should, in its Memoranda of Association, Rules and Regulations provide for its doors being open to all citizens irrespective of any distinctions of caste, community or the like. It should swear allegiance to the provisions of the Constitution and to the sovereignty and integrity of the nation, regular elections at an interval of three years at its various levels of the party, reservation/representation of at least 30 per cent, of its organisational positions at various levels and the same percentage of party tickets for parliamentary and State legislature seats to women. Failure to do so should invite the penalty of the party losing recognition.
(b) make it compulsory for the parties to maintain accounts of the receipt of funds and expenditure in a systematic and regular way. The form of accounts of receipt and expenditure and declaration about the sources of funds may be prescribed by an independent body of Accounts and Audit experts, created under the proposed Act. The accounts should also be compulsorily audited by the same independent body, created under the legislation which should also prepare a report on the financial
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status of the political party which along with the audited accounts should be open and available to public for study and inspection.
(c)   make  it compulsory for the political  parties requiring their candidates to declare their assets and liabilities at the time of filing their nomination before the returning officers for election to any office at any level of government.
(d) provide that no political party should sponsor or provide ticket to a candidate for contesting elections if he was convicted by any court for any criminal offence or if the courts have framed criminal charges against him.
(e)   specifically provide that if any party violates the provision mentioned at sub-para (d) above, the candidate involved should be liable to be disqualified and the party deregistered and derecognised forthwith.
[Paras 4.30.1,4.30.3, 4.30.4,4.30.5 and 4.34]
(66)   The Election Commission should progressively increase the threshold criterion for eligibility for recognition so that the proliferation of smaller political parties is discouraged. Only parties or a pre-poll alliance of political parties registered as national parties or alliances with the Election Commission be allotted a common symbol to contest elections for the Lok Sabha. State parties may be allotted symbols to contest elections for State legislatures and the Council of States (Rajya Sabha).                                                                           [Para 4.31.2]
(67)  In a situation where no single political party or pre-poll alliance of parties succeeds in securing a clear majority in the Lok Sabha after elections, the Rules of Procedure and Conduct of Business in Lok Sabha may provide for the election of the Leader of the House by the Lok Sabha along with the election of the Speaker and in the like manner. The Leader may then be appointed as the Prime Minister. The same procedure may be followed for the office of the Chief Minister in the State concerned.                                                                      [Para 4.33.2]
(68) An amendment in the Rules of Procedure of the Legislatures for adoption of a system of constructive vote of no confidence should be made.  For a motion of no-confidence to be brought out against a government at least 20% of the total number of members of the House should give notice. Also, the motion should be accompanied by a proposal of alternative Leader to be voted simultaneously.    [Para 4.33.3]
(69)   A   comprehensive   legislation   providing   for   regulation   of contributions to the political parties and towards election expenses should be enacted by consolidating such laws. This new law should —
(a) aim at bringing transparency into political funding;
(b)  permit corporate donations within higher prescribed limits and keep them transparent;
(c) make all legal and transparent donations up to a specified limit tax146
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exempt and treat this tax loss to the state as its contribution to state funding of elections;
(d) contain provisions for making both donors and donees of political funds accountable. The Government should encourage the corporate bodies and agencies to establish an electoral trust which should be able to finance political parties on an equitable basis at the time of elections;
(e) provide that audited political party accounts like the accounts of a public limited company should be published yearly with full disclosures under predetermined account heads; and
(/) provide for immediate de-recognition of the party and enforcement of penalties for filing false or incorrect election returns.
[Paras 4.35.2,4.35.3,4.35.4 and 4.36]
:<>*.
THE PARLIAMENT
Retrospect and Prospect
The supreme law making body of the Union is called the Parliament. It is also the supreme representative body of the people. It is natural that in a system of parliamentary democracy, Parliament should occupy a place of primacy in the governance of the country. At the level of States, their legislatures occupy similar position. It is important to remember that in a parliamentary polity, just as government is responsible to the legislature, the legislature is also responsible to the people who are the ultimate sovereign.
Structure and Functions of Parliament
Composition of Parliament: The Parliament consists of the President and the two Houses — the Rajya Sabha (Council of States) and the Lok Sabha (House of the People). Of the three constituents of Parliament, only the Lok Sabha is subject to dissolution. The Rajya Sabha is a permanent or continuing House and there must always be a President or a person performing the functions of the President.
The two Houses are summoned by the President to meet from time to time. But Article 85(1) provides that six months must not intervene between two sessions. The President can prorogue the two Houses and dissolve the Lok Sabha. His assent is essential for a Bill passed by both Houses to become law.
At the commencement of the first session after each general election to Lok Sabha and at the commencement of the first session of each year, the President addresses both Houses of Parliament. Besides, he may address either House of Parliament or both Houses assembled together and for that purpose require the attendance of members. He is also empowered to send messages to either House and a House to which any148
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message is so sent has to consider, with all convenient despatch, any matter required to be considered by the message.
The Rajya Sabha is, as its name indicates, the Council of States. Members of Rajya Sabha are elected by the elected members of the State Legislative Assemblies in accordance with the system of proportional representation by means of single transferable vote. Rajya Sabha consists of not more than 250 members. It includes twelve members nominated by the President. The term of an individual member of Rajya Sabha is six years. As nearly as possible, one-third of its members retire at the expiration of every second year.
The Lok Sabha is the House of the People. It consists of not more than 530 members chosen by direct election from territorial constituencies in the States, and not more than 20 members to represent the Union territories. In addition, the President may nominate not more than two members to represent the Anglo-Indian community.
Seats are reserved for the Scheduled Castes and Scheduled Tribes in Lok Sabha Statewise on the basis of population ratios. Originally, the reservation was for ten years but it is being extended every time for the next ten years (Articles 330 and 334). The Seventy-ninth Amendment has extended it to 2010.
The Lok Sabha has a fixed term of five years from the date appointed for its first meeting. It may be dissolved before the expiration of its full term under certain circumstances.
The Constitution provides for a Speaker and a Deputy Speaker for the Lok Sabha and a Chairman and a Deputy Chairman for the Rajya Sabha. The Vice-President of India is the ex-officio Chairman of Rajya Sabha.
Conduct of Business: Each House is the master of its procedure. The validity of any proceedings in Parliament cannot be questioned in a court of law on grounds of any alleged irregularity of procedure and no officer or member of Parliament is subject to jurisdiction of courts in respect of exercise of any powers in the matter of regulating procedure or conduct of business in Parliament
Parliamentary Privileges: Article 105 of the Constitution provides for the powers, privileges etc. of the Houses of Parliament and of the members and committees thereof. Parliamentary privileges are those special rights belonging to each House of Parliament, its members and committees. The privileges are granted with a view to enable them to function without any let or hindrance. The basic law is that all citizens including members of Parliament should be treated equally before the law. They have the same rights and liberties as ordinary citizens except when they perform their duties in Parliament. The privileges are available to the members only when and to the extent that they are functioning as
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representatives  of the  people   in  Parliament  and  discharging  their parliamentary responsibilities.
The more important of the privileges, namely freedom of speech in Parliament and immunity of members from any proceedings in courts in respect of anything said or any vote given by them in Parliament, are specified in Article 105 of the Constitution. Article 105(3) stipulates that, apart from the privileges mentioned in the Constitution itself, Parliament may, from time to time, define its privileges by law. No law, however, has so far been enacted by Parliament. [Also see under the chapter on 'The Judiciary']
Parliament and the Executive: After a new Lok Sabha is duly elected and constituted, the President invites the leader of the party or parties commanding the support of more than half of the members of the Lok Sabha, to form the government. While the Prime Minister usually is a member of the Lok Sabha, the Ministers are drawn from both Houses of Parliament. A person other than a Member of Parliament may also be appointed as Minister, but he has to vacate the office after six months unless, in the meanwhile, he manages to get himself elected to either of the two Houses.
The scheme of the Constitution represents a real fusion of the highest executive and legislative authorities. The two are not visualised as competing centres of power but as inseparable partners or co-parceners in the business of government. Strictly speaking, parliamentary system of government should mean Government by Parliament. The Council of Ministers may in a sense be described as the grand executive committee of Parliament charged with the responsibility of governance on behalf of the parent body. In other words, the Executive is not a separate or outside body.
The Executive remains responsible and the administration accountable to Parliament. The function of Parliament is to exercise political and financial control over the Executive and to ensure parliamentary surveillance of administration. This control is exercised through various procedural devices like Question Hour, Motions, Resolutions, various kinds of discussions and scrutiny by parliamentary committees. [See under the chapter on 'The Executive']
Parliament and the Judiciary: Parliament has the power to make laws regulating the constitution, organisation, jurisdiction and powers of the courts. It was laid down in the Constitution that the number of Judges in the Supreme Court other than the Chief Justice would not be more than seven. The Parliament was, however, empowered to prescribe a larger number of Judges by law (Article 124). Also, Parliament may by law:
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(/) extend the jurisdiction of a High Court to, or exclude the
jurisdiction of a High Court from, any Union territory; (if) establish a common High Court for two or more States or for
two or more States and a Union territory; and (Hi) constitute a High Court for a Union territory or declare any
Court in any such territory to be a High Court for all or any of
the purposes of the Constitution (Article 241).
If an Act of Parliament was set aside by the judiciary, Parliament could re-enact it after removing the defects for which it was set aside. Also, Parliament could, within the limits of its constituent powers, amend the Constitution in such a manner that the law no longer remained unconstitutional. [For 'Judicial Review and Due Process', see under the chapter on 'The Judiciary']
Legislation: Traditionally, the main function of a legislature is to legislate. In regard to the Union List, the Parliament's jurisdiction is exclusive. Both the Union and the States have concurrent power to legislate in respect of entries in the concurrent list. A large number of articles empower the Parliament to make laws in various matters by saying things like 'save as otherwise provided by Parliament by law', 'Parliament may by law.....' or 'until Parliament by law prescribes' etc.
Under Article 368, Parliament exercises constituent powers in accordance with the procedure laid down for different categories of amendments.
Parliamentary Control: Parliament has to ensure Executive or Ministerial responsibility, financial control and administrative accountability. Executive or Ministerial responsibility to Parliament or what is often termed parliamentary control over the Executive or the Government is based on: (i) the constitutional provision of collective responsibility of the Council of Ministers to the popular House of Parliament; and (ii) the Parliament's control over the Budget.
Anti-Defection Law: The Constitution (Fifty-second Amendment) Act, 1985, which has since popularly come to be known as the Anti-Defection Law, has been the subject matter of a controversy from the very beginning. It has been questioned on several grounds viz., that it is violative of the basic structure of the Constitution, that it is beyond the competence of Parliament, and that it gives preference to expediency over principles.
Paragraph 7 of the Tenth Schedule which bars the jurisdiction of the courts was struck down as being ultra vires of the Constitution by the High Court of Punjab and Haryana and an appeal against this order was preferred by the Government in the Supreme Court. The Supreme Court (Kihoto Hollohan v. Zachillhu and others, AIR 1993 SC 412) found that
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there were legal infirmities in the passage of the Anti-Defection Law inasmuch as the Constitution Amendment Bill had not been ratified by the requisite number of State Assemblies before being presented for the President's assent. Also, the Speaker's functions under the 10th Schedule called for a judicial determination of issues under the law. The process of determining the question of disqualification could not be considered part of the proceedings of the House and as such was not amenable to judicial review. The Supreme Court struck down Para 7 of the Schedule barring the jurisdiction of Courts and declared that while operating under the Anti-Defection Law, the Speaker was in the position of a tribunal and therefore his decisions like those of all tribunals were subject to judicial review.
Some of the situations that arose do not seem to have been foreseen by those who drafted the 52nd Amendment for outlawing defections. Also, the fact that certain provisions of the Tenth Schedule were found to be amenable to entirely different interpretations by different presiding officers created terrible uncertainty and fluidity in the application of the law and brought to limelight a number of defects.
It is agreed on all sides that the Tenth Schedule of the Constitution which embodies the Anti-Defection Law has several serious lacunae which have caused tremendous damage to our body politic and that amendments are called for urgently. For instance, several terms like 'political parties', 'split', 'merger' etc. have not been defined. The Tenth Schedule defines a 'Legislature Party' and an 'original political party' in either case with reference to a 'political party' but unfortunately a 'political party' has not been defined. It would be necessary to define a political party and to lay down conditions for its recognition for purposes of the Anti-Defection Law. It is particularly imperative in view of the constitutional provision of Para 3 of the Tenth Schedule to the effect that the breakaway faction following a split would be deemed to be a 'political party' for purposes of Para 2(1). [Also see under the chapter on 'The Government']
The Changing Face
An overview of developments in parliamentary institutions since the first Lok Sabha reveals some very interesting and some disturbing facts. The number of days on which the Houses of Parliament sit each year to transact business has come down in recent years. Even when they do meet, often little gets done. In the face of disturbances and shouting, the Houses have to be adjourned frequently.
Parliament was conceived as the Legislature or the law making body but of late law making has ceased to be even the most important of its152
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functions either qualitatively or quantitatively. From about 48 per cent, it has come down to occupy less than 14 per cent of its time.
The character of Parliament has changed as a result of changes in membership composition. During 1952-1962, even though non-matriculates constituted the second largest group, the single largest professional group was that of lawyers. The leadership in Parliament then was largely elitist, urban, English-educated and Western-oriented. In those years, Parliament of India could legitimately boast of having some very outstanding and accomplished parliamentarians who could do honour to any Parliament of the world. It was a treat to hear some of the fighting speeches that came from women members like Renu Chakravarty who was a great debator having "strong yet feminine and musical voice". She individually took the maximum time of the House. Other important lady members were Sucheta Kripalani, Rajkumari Amrit Kaur, Tarkeshwari Sinha, Vijayalakshmi Pandit and M. Chandrasekhar. The parliamentarians of that vintage were adept in the art of enlivening debates with repartees, wit and humour. One remembers, once when a member drew the attention of Acharya Kripalani to the fact that he was criticising the Congress Party which had attracted his own wife, the quick-witted Acharya retorted: "All these years I thought Congressmen were stupid fools. I never knew they were gangsters too who ran away with other's wives". The whole house roared with laughter.
When Dr. Ram Manohar Lohia was pleading for Stalin's daughter Svetlana being given asylum in India on the ground of her marriage with an Indian, the charming lady member, Tarkeshwari Sinha interjected to say that when Dr. Lohia was not married how could be talk of conjugal sentiments? Dr. Lohia hit back: "Tarkeshwari, when did you give me any chance".
Later, on one occasion, the heavy-weight member Piloo Mody was accused of showing disrespect to the chair by speaking with his back towards the Speaker, Mody defended himself by saying "Sir, I have neither front, nor back, I am round." Such wit and humour, of late, have largely disappeared from the houses of Parliament.
In recent years, even though the number of graduates became the highest ever and the number of non-matriculates was reduced from 25% to less than 5%, we had more representatives coming from mofussil towns and villages. The largest professional groups came to be those of agriculturists and whole-time 'political and social workers'.
Until 1977 i.e. for the first 30 years of Independence, Congress remained the dominant party with an undisputed majority. Interestingly however, the opposition while small in number was more effective and had greater impact in the earlier years. Perhaps, it was so because of the high quality and character of membership on both sides and largely
because a stable government and secure leadership could show greater magnanimity and accommodate opposition viewpoints without losing face. Once while rejecting an amendment moved by Rajaji, Nehru said: "you see Rajaji, the majority is with me". Rajaji retorted: "yes, Jawaharlal, the majority is with you but the logic is with me". Nehru laughed with the House and accepted Rajaji's amendment. Such gestures are hardly conceivable now.
Attention needs to be drawn towards a distinct change in the content, canvas and culture of debates right from the first Lok Sabha days. In the earlier Lok Sabhas, there was much greater emphasis on discussion of national and international issues. Regional issues and local problems were left to be taken up in the State Legislatures. People would flock to hear Nehru initiate debates on international situation, on foreign affairs etc. which were followed by high level discussions from a national angle. It seems that gradually but increasingly more regional and even local problems are coming to acquire greater relevance and importance for our members. What perhaps may cause the greatest concern is not only the shift in emphasis but the fundamental change in approach and outlook. Sometimes it appears as if we are more and more looking at national problems from regional, communal, linguistic or otherwise parochial angles rather than the other way round.
The Present Scenario
That representative democracy and parliamentary institutions have endured in India for five decades is a great tribute to their strength and resilience. There, has however been in recent years quite some thinking and debate about decline of Parliament, devaluation of parliamentary authority, deterioration in the quality of Members, poor levels of participation and the like. Today, one notices a certain cynicism towards parliamentary institutions and an erosion in the respect for normal parliamentary processes and the parliamentarians. We have an unending debate in regard to the falling standards in the conduct of legislators as evidenced by poor quality of debates, niggardly attendance in the houses of legislatures, unruly behaviour of members, scenes of pandemonia and the like. Once a Lok Sabha Speaker said that he had to take aspirin tablets before taking the chair. Legislatures having members with criminal records, sale and purchase of legislators to obtain majority and stay in power or somehow come to power, mortgaging the interests of the nation and of future generations for self-interests in the business of power politics are the most common topics of popular discussion today. The people are aghast and, and what is worse, they feel helpless.
In  parliamentary polity,  there  can  be  nothing  sadder  or  more154
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dangerous than the representative credentials of the representatives, with some honourable exceptions, becoming suspect and an increasing alienation taking place between the people and their representatives with the representatives losing the respect of the people. Today, we are in a situation where sanctity of means has lost all value, meaning and relevance. If dacoits, smugglers, gangsters and foreign agents can help put us or sustain us in power, we are prepared to compromise with them. We are do not hesitate to buy stability of our chairs by bribing fellow legislators. The people feel that the new breed of politicians in all parties are selfish, power hungry, greedy, dishonest hypocrites and power merchants for whom the nation comes last and the welfare of the people is at the bottom of priorities. Their only concern is to amass wealth and somehow get to and stay in power. They are so busy in the struggle for power that they have no time or energy left for serving the people. In the words of the former President R. Venkataraman, they are "no longer competitors in the endeavour to serve the nation but are bitter enemies drawn in battle array".
Very little effort, seems to have been made to examine and analyse what really plagues Parliament or to find out the reasons for the erosion of the traditional authority, high esteem and pristine glory of the institution of Parliament. We must deliberate on the highest priority basis why things have come to such a pass? Perhaps, something can still be done to restore the legislatures and legislators to their old glory and bring about a renaissance of democratic faith and parliamentary culture.
One of the most cardinal and fundamental functions of Parliament in a parliamentary system is to provide a responsible and responsive representative Government. In the words of the National Commission (NCRWC):
"One way to judge whether the system is working well or not is to see whether it has brought into being governments that last their terms and succeed in providing good governance to the community. The overriding objective has to be to make both government and parliament relevant to meet today's challenges which bear little comparison to those faced by our society in the middle decades of the twentieth century. The fundamental challenges are economic and technological. Parliament has a decisive role in refashioning the national economy, keeping in the forefront the ideals of a self-reliant economy that serve the real needs and aspirations of our vast masses. Parliament can play this historic role only if it consciously reforms its procedures and prioritises its work."
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A constitutional way would have to be found to meet the situation when no party or leader is able to form a government. Parliament has to be made to discharge its responsibility. It cannot be left only to the whims and machinations of professional politicians or parties. Also, frequent elections can provide no solution. One simple constitutional remedy may be found in Article 86 of the Constitution whereunder the President can send a Message to Lok Sabha asking it to elect its leader. The person so elected may be asked to form the Government and the Government so formed may be made removable only by a constructive vote of no-confidence i.e. it goes only when someone else can be simultaneously elected. If Parliament has to retain its relevance and legitimacy some such steps would have to be taken. It would require only a small amendment in the Rules of Procedure. [See under the chapter on 'The Government']
The information explosion, the technological revolution, the growing magnitude and complexities of modern administration cast upon Parliament other vastly extended responsibilities. Inadequacy of time, information and expertise with Parliament results in poor quality legislation and unsatisfactory parliamentary surveillance over administration. Inadequacy of education and training in the sophisticated mechanics of parliamentary polity and the working procedures of modern parliamentary institutions have adversely affected the performance of both the legislators and the bureaucracy. Little effort has been made thus far to develop the essential prerequisites for the success of parliamentary polity - discipline, character, high sense of public morality, ideology-oriented two-party system and willingness to hear and accommodate minority views. Several of the archaic practices and time-consuming procedures most unsuitable for present day needs are being continued unnecessarily.
Members irrespective of their party affiliations have themselves become a new caste and parts of the establishment and co-sharers in the spoils. Again, some honourable exceptions apart, politics and membership of Parliament have emerged as a whole-time, highly lucrative hereditary profession for majority of those involved. Following the changed composition of the Houses, there has been faster devaluation of all the old values and increasing disorders and pandemonia on the floor during the "Zero Hour" and at other times. There is general apathy among members, Ministers and public at large in the work of Parliament. Absenteeism among members has assumed alarming proportions and defections for money and office have been a common phenomenon.
Legitimacy of government and of representative institutions under the system are inextricably linked to free and fair elections and to the system being able to bring to power persons who truly represent the people's will and have the necessary abilities to govern. Therefore, as a first step, it156
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would be necessary to reform the electoral system and the political party system. What is needed is a holistic approach to electoral reforms and a comprehensive legislation for the purpose. [See under the chapter on 'Elections and Political Parties']
Reforms and urgent remedial action seem imperative for making parliamentary institutions and processes effective and potent instruments of ensuring sustainable economic growth so vital for the success of the new economic policy also. Role expectation of Parliament is linked with the role perception of the State. NEP should lead to cutting back on Government involvement and drastic reduction in the role of the State in national economy. This should naturally get reflected in the reduced role for Parliament and its Committees. Also their processes, control mechanisms, debating and decision making procedures would have to be revamped and made faster. Floor management techniques would have to be professionalised at the level of whips, parliamentary officials and the Presiding Officers.
For Parliament, it is of the utmost importance constantly to review and refurbish its structural-functional requirements and from time to time to consider renewing and reforming the entire gamut of its operational procedures to guard against putrefaction and decay. The case for reforming Parliament is unexceptionable and, in a sense, has always been so. The real question is of how much and what to change to strengthen and improve the system. We have to be clear about the precise need, the direction and the extent of the reforms that would be desirable at present. It is obvious that mere tinkering first-aid repairs and trifling cosmetic adjustments would not anymore be enough. What is needed is a full-scale review. We have to be prepared for fundamental institutional - structural, functional, procedural and organisational - changes. The overriding guiding norm and purpose of all parliamentary reforms should be to make both Government and Parliament more relevant to meet the challenges of the times and the changing national needs in the context of the objective of faster economic growth.
Both the Parliament and the Government should be collectively concerned with concurrent and contemporaneous monitoring and evaluation of the implementation of economic reforms, scrutiny of the overall performance of the economy,"targets, achievements, shortfalls etc. Some serious thinking is called for in the matter of reforming the budget procedure in Parliament and bringing it closer to the needs and constraints of the new situation. The number of occasions on which voting by divisions may be needed during a budget session is very large. Also, the defeat of any demand for grant is deemed to be tantamount to expression of lack of confidence in the Government. There is every possibility of a division being asked for more often only to embarrass the
Government. It would be unrealistic to expect all the Members to be present all the time throughout the session. It would, therefore, be wise to reduce to the barest minimum the number of days on which voting by division is considered imminent. Also, the time may be fixed by agreement and announced in advance with appropriate whips issued and attendance ensured otherwise.
Reform Suggestions
Building a Better Image of Parliament: Parliament is the communi​cation link between the people and the government. People talk of happenings in Parliament and of the Members of Parliament as things quite remote and different from themselves. There is little consciousness of Parliament being their own and Members being from among themselves. A senior parliamentarian (Hiren Mukherjee) speaking of 'politics' generally, bemoans:
"It will not be far wrong to say, sorrowfully, that there never was a time in living memory when politics and politicians were, almost rightfully, as denigrated, even degraded, and sometimes detested, in the eyes of our people as they are at the moment."
It is necessary to establish a new rapport between the people and the Parliament. The two must be brought closer to each other. Suitable structures are required to be built for post-election accountability of representatives of the people. Parliament belongs to the people and not to MPs. The latter themselves are responsible to Parliament and to the people outside. It is ordinary people who have to be enabled to feel that they are participants in the decision-making and legislative processes and that through Parliament their voice can reach the Government and that it counts. Parliament must have access to public opinion and public must have access to Parliament. If corruption is suspected inside the portals of legislatures, the press and the public must be free to question it and expose it without being threatened under the law of parliamentary privileges. Once when somebody suggested that all the corrupt be dumped in the Bay of Bengal, an honourable member remarked: "I pity the Bay of Bengal. What will happen to it." In its own long-term interest, Parliament as an institution cannot afford to place itself beyond all scrutiny by anyone. There is every need for a parliamentary Ombudsman. If stories that are current about payments demanded, offered or paid for favours like gas connections, telephone connections, questions etc. or of subletting of official residences, or of misuse of coupons and passes these need to be thoroughly investigated and, if untrue, publicly contradicted.158
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The people should know what their representatives are doing or not doing for them. Media - electronic and print - must be used effectively to highlight important issues for legislatures and legislators and to pursue and enforce their accountability to the people at large. Televising the Question Hour and other important debates may not have improved the level of debates much but parliamentary politics has become more alive. Television does assist the people to observe their MPs more closely. But, much remains to be done. The edited version becomes stale, ceases to be newsworthy and remains suspect for having omitted the most 'interesting' parts of the proceedings. Care also has to be taken to see that televising of proceedings does not turn some members into demagogues and mountebanks playing more and more to the gallery and to the vast number of viewers and listeners all over the country.
It is necessary that the press and public relations in Parliament are suitably reoriented and developed as a highly specialised and dynamic service charged with the responsibility inter alia of educating public opinion in regard to Parliament and its activities. Arrangements should be made for attending to enquiries from the public, publicising the telephone numbers and addresses from which information about Parliament and its activities may be sought and providing some public computer terminals and a more meaningful and communicative internet website from which any citizen can hope to get any information he may need regarding the Parliament and its activities including for example the status of pending legislation.
Panchayats and Parliament: The role of MP must undergo change as a result of Panchayati raj. The functions of Parliament and role expectation from Parliament should be transformed. Meticulous caution has to be taken to avoid any role conflicts between the Panchayats and Members of Parliament. Ideally, Members of Parliament are Members for the whole of India and should concern themselves basically with the national issues leaving the local problems to the care of Panchayats and Nagar Palikas. Schemes like those placing two crores of rupees each year at the discretion of each Member of Parliament to be spent on local projects are bound to create role conflicts and tensions. The MPs and MLAs LAD Schemes are a fraud on the Constitution inasmuch they place nearly 3,000 crores of public money at the disposal of the legislators, Rs. 1,600 crores for MPs alone. It is an affront to principles of distribution of powers between the Union and the States, assignment of certain functions to Panchayats and Nagar Palikas and distinction between the roles of the executive and the legislature. The LAD scheme must be discontinued forthwith. Nepal had a similar scheme but their Supreme Court declared it ultra vires the Constitution. In India, a petition has been pending.
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Improving the Quality of Members: Quality of Members is the most important variable in the working of any Parliament inasmuch as a Parliament would be what its Members make of it. It is the primary duty of every Member irrespective of his party affiliations to maintain and project a good image of Parliament by his conduct both inside and outside the Houses of Parliament. Corporate image of Parliament is bound to remain poor unless the quality and conduct of individual Members improve and every Member is imbued with a sense of purpose and responsibility. Also, every backbencher should be enabled to feel relevant and that he matters in what goes on in Parliament. Members of important parliamentary committees need to lay down a strict code of conduct for themselves, never to ask the senior Government officers appearing before the Committee for personal favours, avoid Committee tours unless really necessary and never accept any costly gifts, dinners, free transport, five star hospitality and the like while on tours.
Politics has become a highly professionalised business and should be understood as such. Irrespective of ones talents and professional background, every new member when he first enters a legislature feels completely lost in the dense forest of the mass of conventions, traditions, rules, regulations and formalities of the highly sophisticated parliamentary procedures, processes and practices. Institutionalised arrangements are, therefore necessary to provide the much needed professional training and orientation to every newly elected Member irrespective of his ideological or party affiliations. The curriculum should include, among other things, adequate knowledge of the political system, the Constitution, the Rules of Procedure and Conduct of Business, the practices and precedents, mechanisms and modalities of the working of the Houses and the Parliamentary Committees, the do's and don'ts for Members, the rules of parliamentary etiquette and the like. The emphasis should be on the practical know-how, the technicalities and the operational realities and the concrete situations and not the rule book.
The orientation seminars for new members that are now arranged have become too routinised, insipid and more in the nature of a ritual both for the participants and the organisers.
Improving the Conduct of Members: The already existing Code of Conduct and Guidelines first circulated as early as in 1952 deserve to be observed. There is a strong need for MPs to invigilate themselves to uphold norms of parliamentary behaviour within and outside the Houses of Parliament.
The conduct of shouting brigades, rushing to the well of the House, creating noise and pendemonia, making the House dysfunctional and forcing frequent adjournments day after day without transacting any business, need to be controlled and dealt with firmly. Enough provisions160
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exist in the Rules, only if these are enforced. Recalcitrant members can be asked to withdraw from the House, they can be named, suspended and even expelled from the House for unruly behaviour. Also, often by their indecorous behaviour and conduct unworthy of a Member of Parliament, some members are outright guilty of obstructing the functioning of the House and thereby committing breach of parliamentary privilege and contempt of the House. They should be dealt with under the privilege law suitably. If that is done, things will improve very fast. But, what is lacking is the political will. Almost all parties, when in opposition behave in the same irresponsible manner.
It should be made the responsibility of the Leader of each parliamentary party to monitor and control the conduct of his or her party members on the floor of the House. Also, discipline in the House can be ensured better by linking material perks and privileges of legislators to their behaviour in the House. There should be no difficulty in working out the details of such a scheme for the operational isation of the code of conduct and rules of etiquette for members.
Ethics Committees of the Houses are welcome but these are hardly likely to be much effective in dealing with derelictions involving their peers. It should be made obligatory by law for each legislator to declare his assets and liabilities on election and once a year thereafter. These declarations should be laid on the table of the House and made available for public scrutiny.
Reducing the Expenditure: Financial cost of parliamentary democracy have been skyrocketing. During the last five decades they have gone up by several hundred times. From some lakhs per year the budget on the Union legislature has gone up upto 255 crores a year. According to one estimate, the sittings of the two Houses cost the nation Rs. 17,000 per minute, Rs. 10 lakhs per hour and Rs. 75 lakhs per day. Even these figures seem fudged inasmuch as much of the expenditure gets reflected under other heads. There is also the MP LAD Scheme.
A matter often raised is that of the salaries, allowances, amenities, facilities etc. extended to Members. While for some, entering Parliament involves financial sacrifice, for many others it provides much sought for rewards and benefits. There are two extreme views on whether Members are heavily pampered and overpaid or they are misunderstood and grossly underpaid. Much can be said on either side. According to one guess, if every member is paid Rs. 100,000 to 200,000 per month in cash and all perks and direct and indirect financial benefits from the State are withdrawn, the public exchequer would be a gainer. This would imply that at present, a member on an average gets in cash or in kind not less than Rs. One lakh (One hundred thousand) per month. If the State Legislators are included, the total number comes to above 4,000.
Foreign jaunts are arranged for large groups of legislators at public expense without anybody being concerned about people's reaction. Also, huge sums are spent on the security of the law makers. One way of cleansing politics and attracting to Parliament men and women who have no personal axe to grind, who do not treat membership as a lucrative profession but come to Parliament with a spirit of sacrifice and service would be to make membership financially less attractive and more respectable.
Besides the members, we have Ministers, Chairmen of Boards, Public Undertakings etc. and politicians occupying innumerable offices with Minister's status at the State and Union levels, each one costing ten to fifty times the cost of an MP. All this put together makes the cost of maintaining our huge army of whole-time professional politicians very heavy and hardly commensurate with the returns to society. While stressing the need for cutting down the administrative expenditure under - SAP, we have to think of cutting down the staggering cost of democracy as well. There is need to drastically slash parliamentary spending under various heads. Even if the resultant economy in the context of the overall national budget may not seem very large, the psychological impact is bound to be massive. Strictest self control is necessary also because parliamentary budget, by convention, is not questioned or debated.
Improving Information Supply: Information is power. For any effective surveillance over administration, Parliament needs information. Members need information. They have to be fed with the latest information and kept upto-date in regard to developments in all areas of parliamentary concern and more particularly in matters coming up before their House or Committees. Parliament must build its own independent national information reservoir with a network of feeding and retrieval points. In this connection, computerisation of storage and retrieval of information in Parliament was well conceived. But much depends on the data files that are built and what is actually fed into the computer or the internet. Unfortunately, it seems there has been no qualitative change in information gathering processes. Developing an independent and transparent infra-structure of information support system in Parliament would have a profound effect on revitalising and transforming the institution of Parliament.
Nodal Standing Committee on Economy: Immediate steps should be taken to set up a nodal Standing Committee on national economy with specific subject-oriented study groups aided by experts and concerned with economic policy formulation and implementation. The study groups would make internal study reports to the main Committee based on operational research in performance evaluation against physical targets. The Committee would in its turn make annual reports to Parliament.162
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These reports would prove valuable to various Ministries and Departments of the Government. Also, they would serve the purpose of constant vigilance and constructive appraisal directed at preventing erosion of credibility, plugging loopholes and strengthening the system as a whole. The Committee recommendations would help to evolve and adopt better means of monitoring, analysing and evaluating performance in implementing policies and prescribing correctives to ensure the best use of available resources. The reports would provide valuable feedback to Parliament and should be discussed by the two Houses each year. Reports of important Commissions placed on the Table of the House must also be fully discussed as a rule.
Planning Legislation and Improving its Quality: Our legislation has often been criticised for hasty drafting and for its being rushed through Parliament in an ad hoc and haphazard manner. There is need for a dynamic — not mechanical — approach to legislative engineering and systematic programming of laws which may be proposed for enactment over a period of time. This can be done by (i) streamlining the functions of the Parliamentary and Legal Affairs Committee of the Cabinet; (ii) making greater use of the Law Commission; (iii) setting up a new Legislation Committee of Parliament to oversee and coordinate legislative planning; and (iv) referring all Bills to the Departmental Standing Committees for consideration and scrutiny, consulting concerned interest groups and finalisation of the second reading stage in the relaxed atmosphere of Committees aided by experts thereby reducing the burden of the House without impinging on any of its rights and improving the quality of drafting and content of legislation.
Setting up a Constitution Committee: While executive power of the Union is coextensive with its legislative power, the constituent power under the Constitution belongs exclusively to Parliament. The responsibility of Parliament therefore, become much greater in the case of Constitution (Amendment) Bills. As such, instead of the Constitution Amendments being presented to Parliament like ordinary pieces of legislation in the form of Bills for introduction, sometimes at very short notice, it would be desirable if Parliament is associated right from the initial stages of formulation of proposals for constitutional reform, i.e. the actual drafting of a Constitution Amendment Bill may be taken up only after the principles involved have been thrashed out in a parliamentary forum and subjected to appropriate a priori scrutiny by the constituent power. The proposed involvement of Parliament and a priori scrutiny can be achieved through the device of a Constitution Committee of Parliament which may be constituted by resolution or otherwise as a standing joint Committee of the two Houses. The members of the Committee may be elected by the respective Houses. Rather than delay,
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this might expedite the processes of constitutional reforms besides bestowing greater authority, legitimacy and wider acceptability to the reform proposals. As an alternative, after a Constitution Amendment Bill has been formulated but before it has been introduced, it may be subjected to a priori scrutiny of the 'Constitution Committee'. If this is done, even the Government would be saved many an embarrassment.
Also, where an enactment is placed beyond the power of judicial review by being included under the Ninth Schedule it may be desirable for Parliament itself to provide an alternative forum and remedy by way of review etc. to any aggrieved citizen. The proposed Constitution Committee may perform this function as well. In view of the fact that several laws are struck down by courts as being ultra vires the Constitution, it would be desirable to subject all legislation to prior scrutiny from the point of view of constitutional validity. Scrutiny by a parliamentary committee should help in ensuring that legislation purporting to be in furtherance of the Directive Principles does, in fact, have a reasonable nexus with the objectives in view and does not curtail the fundamental rights of the citizens beyond a measure that can be considered to be reasonable and strictly necessary.
Departmental Committees and Improving Accountability: The setting up of the 17 subject based Standing Committees has been the most historic development in recent years in the area of parliamentary reforms. Seventeen, however is perhaps too many. Three such Committees were first set up in 1989 on an experimental basis. Subsequently the Rules Committee recommended ten Committees to cover all the Ministries and Departments. But, perhaps hard bargaining and needs for compromise and accommodation of various interests and considerations raised the number to seventeen.
It is in these committees that the demands for grants of the ministries and departments can be examined in depth in an atmosphere of objectivity and freedom from partisan passions. It is here that the legislative proposals of the government can be scrutinised to ensure their consistency with policy objectives and aims and long-term perspectives assessed for their suitability to serve the societal goals. But, more energy and effort would have to go into the task of making these Committees work. Given the enormous importance of these Committees for the effective functioning of the Parliament, it is obvious that a conscious, coordinated and sustained reform of the committee system is the only way of making Parliament a relevant factor in the democratic set up of the future.
The Departmental Committee system as it is functioning today has many shortcomings. The Committees have too many members - each has 45. There is large scale absenteeism; average attendance was reported164
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to have been less than 50 per cent. Most political parties do not follow any norms while nominating members to these committees. They are also handicapped by lack of special advisers. Every committee has tenure of one year. This means members have no opportunity of specialising in a particular subject or group of subjects unless they can persuade their whips to let them continue to serve on a particular committee. This adhocism tells on the quality of work done by the committees whose reports suffer from absence of critical analysis of the work of the ministries under their supervision. Parliamentary oversight, essential for enforcing accountability of the executive, is worse than useless if it degenerates into a meaningless routine. Then it is only adding to the cost of Parliament without any benefit to the people.
Despite all the Standing Committees, it is reasonably well established that parliamentary scrutiny over public finance is at present inadequate and patchy and there is need for simplifying presentation of the budget and strengthening executive control and parliamentary scrutiny of expenditure. If the Subject/Ministry based Standing Committees have to have real meaning and fulfil the purposes for which they were conceived and not to become merely part of a spoils system and distribution of perks and benefits, they should embrace the entire spectrum of administration for an in-depth and continuous study to provide:
(/) Close  pre-budget  scrutiny  of the   estimates   and   complex
expenditure plans (Demands for Grants) before they are voted
on the floor of the House; (//') Concurrent and contemporaneous examination of the activities
of Government departments and matters of national concern in
cool, non-partisan atmosphere; (///) Monitoring and evaluation of performance, relating financial
input to the policy objectives and actual results to measure
effectiveness,   and   detailed   examination   of  supplementary
estimates; (<V) Feed-back of valuable insight and information to Parliament and
to the Government to reappraise economic proposals; (v) Closer and more competent scrutiny of all legislative proposals (vi) Review of the implementation of laws passed by Parliament in
respective subject areas; (vii) Leadership   recruitment   and   training   ground   for   higher
responsibilities in Government, participation by backbenchers
and building a second line of leadership; and (yiii) Development of specialisation and expertise among members.
Since the functions of every Ministry and Department are covered by
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the Departmental Standing Committees and also in view of the proposed new Constitution Committee, Legislation Committee and the Committee on National Economy, it does not seem at all necessary to continue several of the existing Committees. This would rationalise Committee structure and above all lead to great economy of expenditure under the head of Parliament and various Ministries of the Government.
The development of an integrated system of committees would reduce the pressures on floor time, strengthen parliamentary surveillance over administration and contribute to economy, speed, efficiency and smooth working both of Parliament and the government.
Parliamentary Control over Borrowing: There is no provision for a parliamentary scrutiny or control of public borrowing. Unlike UK, in India, the Constitution and the laws place no limits on the borrowing powers of the Executive. Parliamentary approval for any amount of internal or external borrowings as such is not required except that it is a part of the budget. This is a significant lacuna and must be plugged. For, public borrowing is a charge on the future generations and must be duly controlled. It is a matter of some satisfaction that a Fiscal Responsibility Bill has since been introduced and is pending passage.
Discussing Committee Reports on the Floor of the House: Under the present practice regarding not discussing on the floor of the House reports of some of the important Committees like Financial Committees, some very useful recommendations remain unappreciated and infructuous. It is time for modifying the practice. It would be most desirable to discuss as a regular feature all important reports of Parliamentary Committees particularly in cases of disagreement between the Committee and the Government.
Codifying Parliamentary Privileges: In a democratic society, any privileges for a section or class of the people are anachronistic, any undefined privileges like the privileges of Parliament are even more so. It is, therefore of the utmost importance that the weapon of parliamentary privileges is used with great circumspection. As a great institution, Parliament should be able to take in its stride, a great deal of the criticism and adverse comments against it. Privileges of Parliament are intended to be privileges enjoyed by Parliament on behalf of the people, to enable members to function freely and fearlessly, in the interest of the people. These privileges should not be allowed to become rights against the people. Time is now ripe for removing the existing uncertainty and anxiety of the press and the people through early codification.
In the JMM case, the Supreme Court acquitted the members who had accepted huge bribes for voting to keep the Narasimha Rao government going on the ground that it was covered by the privilege law in Article 105(2). It should be clarified by amending Article 105(2) that166                                                       Blueprint of Political Reforms
immunity enjoyed by Members does not cover corrupt acts like accepting bribes for speaking or voting in the house in favour or against a proposal. [Also see under the chapter on 'The Judiciary']
Reforming the Functioning of Parliamentary Parties: It is the duty of Parties in Parliament to train and guide their members and to advise and inform them on political, economic, social and procedural problems coming up before Parliament from time to time. This should be done by the Party Secretariat providing party position papers, speech notes and  . write-ups and arranging issue discussion or briefing sessions and the like. Parliamentary parties must also be charged with the responsibility of ensuring good conduct of their members on the floor of the House.
Inside Parliament, recognition may be given to the Government and to the official opposition only. No recognition may be given separately to other parties and groups. Inside the Houses of Parliament, there would thus be only two recognised bodies: one, the majority party or coalition of parties forming the Government and two, the Official Opposition comprising the parties, groups and persons in Opposition. The Rules of Procedure, Directions from the Chair and the Anti-Defection Law (10th Schedule to the Constitution) may be amended accordingly.
Further, party whips may be issued on vital matters of policy only. It would be desirable to allow free vote on most of the issues and discussions on the floor of either House thereby giving weightage to the real views of the majority of members on specific issues of national concern and possibly leading to the emergence and consolidation of national will and consensus on most matters. Only defeat on a No-Confidence Motion proper may be deemed to be defeat of the Government calling for resignation of the Council of Ministers. This might incidentally reduce the incidence of unprincipled defections and instill a new sense of responsibility, relevance and importance in each member irrespective of ruling party or opposition affiliation.
The enactment of the Anti-Defection Law or the 10th Schedule of the Constitution solved no problem. In fact, it created fresh problems and greatly conditioned and changed the behaviour of the legislators and the functioning of the legislatures for the worse. While seeking to outlaw individual defections, the law legitimatised group defections. The only remedy is to provide for immediate and automatic loss of membership for any act of defection whether singly or in a group.
There must be at least some matters which should be deemed to be above party interests and power politics so that irrespective of changes of government Parliament takes a common stand in those areas of crucial national interest. [See the chapter on 'The Executive']
Procedural Reforms: Each House of Parliament is complete master of its procedure. The Rules of Procedure and Conduct of Business are
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intended to be merely for guidance, for regulating the business of the House and for facilitating the orderly expression of members' views. Precedents and conventions may not be allowed to become shackles to imprison and destroy the institution. Procedures must keep pace with the changing needs of the national economy, composition of Membership and the prevailing mood of the Members.
(/) Reorganising Parliamentary Time Table: Houses of Parliament are proverbially hard pressed for time and find difficulties in completing their business despite long sessions and late hours. While Parliament must perform its oversight role and its weapons of open debate, scrutiny and accountability should not be blunted in any way, it has also to be seen that time-consuming procedures do not hamper the smooth transaction of public business. As it is, much of the valuable time of the House is taken up by a variety of local and other unimportant issues. It may be in the fitness of things to suitably amend the Rules of Procedure in order to more firmly prevent Members raising in the House matters of local or limited interest with which the House as a whole is not vitally concerned. These may be raised in the committees. Similarly the many controversial issues which are now usually raised during question time or soon thereafter in what has now come to be known as the 'Zero hour' could better be dealt with in the Committees. It can hurt only those who may be anxious to hog newspaper headlines by creating scenes during the 'Zero Hour'.
The floor time ought to be better utilised for major policy matters, matters of vital national interest and important legislative and financial business. There is an urgent need for a reorganisation of the parliamentary time table and rationalisation of the methods and procedures of the House. A better alternative to the present practice would be to allocate time on a weekly basis between the Government and the Private Members and to leave the priorities to be decided within each. (if) Freedom of Expression: Perhaps the most fundamental parliamentary right of a Member of Parliament is that of full freedom of expression inside Parliament. Every member is entitled to freely and fearlessly express himself on the floor of the House inter alia on burning issues of the day and matters of urgent public importance. If a member fails to do so under one of the available procedural devices, he often takes recourse to what has come to be known as the "Zero Hour". While unparliamentary or objectionable expressions may be expunged168
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from the proceedings of the two Houses of Parliament by their respective Presiding officers under the existing rules, 'shutting off or 'blinding' the proceedings of any House under the presiding Officer's direction that 'nothing of what is said without his permission would go on record' may be of questionable desirability inasmuch as in that case the reports of the Proceedings cannot really be regarded any more as a faithful record of all that happened. This applies equally well to the expurgated and edited version of the selected proceedings that may be telecast. In any case, when the Question Hour or any other part of the proceedings is telecast live, how can the Presiding Officers' expunction orders operate? Also, those sitting in the Public, Press and other Galleries do hear and know in full, what is said on the floor of the House. The entire matter may need to be examined in depth and reconsidered.
(Hi) The Petitions Committee needs to be strengthened and put to greater use. It has tremendous potential as a substitute or supplementary to the Ombudsman institution. It may be advisable to pay greater attention to publicising the committee's existence and the scope of its functions.
(rv) The Question Hour: Each of the two Houses of Parliament devote an hour each day to questions. Referred to as the showpiece of parliamentary democracy, the Question Hour nevertheless reveals an inadequate appreciation among members of its real purpose and scope and of their own responsibility in the matter. Thus, instead of being an hour during which Questions are asked to elicit information from the Government, it has, in practice become a discussion hour. While 20 Questions are listed for oral answers each day, usually not more than 4-5 are covered. Lengthy arguments and orations are made in the name of supplementaries with the actual questions being preceded by introductions and preambles. Often replies by Ministers also tend to be evasive or an exercise in the art of giving technically correct answers without, 'giving away' any information.
It is not unknown that very often Questions are suggested or drafted by persons other than the Members themselves. Sometimes, the Member giving notice is himself absent from the House when his Question comes up for answer. In some cases, very extensive information involving considerable expenditure and effort in collection may be called for even though the benefits, if any, may not be commensurate with the costs. Also, the necessary top priority given to parliamentary Questions causes serious dislocation of normal work in the Ministries and
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offices of the Government. All this is not satisfactory and involves considerable waste of public money and parliamentary time.
(v) Adjournment Motions: An adjournment motion is admissible if the matter sought to be raised is definite, urgent and one of public importance. When consent to raise a matter is refused, Members try to raise the subject-matter of their notices before the House and what follows often gives the impression of a tug-of-war between the Speaker and the Members. This is unfortunate and can perhaps be avoided if the Speaker concerns himself only with seeing if the cardinal conditions for the admissibility of an adjournment motion are satisfied. That is, if the matter sought to be raised is definite, urgent and of public importance, he should give his consent to the moving of the motion. Instead of taking it upon himself to be arbiter of the relative merits or otherwise of the various adjournment motions of which notices are received and which are in order under the Rules, the Speaker may leave it to the House to decide if any of them and if so which one should be taken up for discussion by leave of the House being granted.
Discussions in the House, on a motion of adjournment, of a matter of urgent importance which may in any case be upper most in the minds of the members and of the people at large outside at a particular time, can do no harm. It may, in fact, ease tensions and help to create a better and healthier atmosphere both inside and outside the House.
(vi) Absenteeism of Members: Absenteeism of Members threatens to become a serious malady. Members for whom the quorum bells ring too often have many pressures on their time and energy outside the House. In practice, the quorum requirement is often ignored by not questioning the quorum. There are occasions when the House is seen conducting important business with less than a dozen souls present. Suggestions have sometimes been made for reducing the present minimum (1/1 Oth) to constitute the quorum. What is required is ensuring better and longer attendance by the Members in the Houses of Parliament. The citizens have certain claims on their representatives and perhaps expectation of some minimum hours of presence in the house and some minimum hours of parliamentary work each day would be quite legitimate. Those Members who are not so present in the House may, therefore, under their own self-regulatory procedures, lose their salary and allowances for the day. (v/7) Secretariats of Parliament: Independence and impartiality of the170                                                       Blueprint of Political Reforms
Secretariats of the two Houses and their officers and staff are absolutely necessary for the success of the system. The Secretariats of Parliament need the very best staff. The second best is not good enough. But, developing a large legislative bureaucracy may be dangerous, it must never become a rival to executive bureaucracy. Parliamentary staff must be small but of high quality and calibre e.g. each Committee should have only one professional staff and one Secretary. It is most unfortunate that no law has so far been passed under Article 98(2). Desirability of doing so at the earliest may be considered and efforts made to reorganise the Secretariats as dynamic instruments with stress on independence, efficiency, economy and prompt​ness. Suitable arrangements may be made on a regular basis for providing to all parliamentary officials special training and orientation in parliamentary political science and legislative management techniques and tools.
Conclusion
We can be legitimately proud of the reasonably successful working of Parliament during the last more than five decades. But, Parliament is relevant only as a dynamic institution ever adjusting its functions and procedures to the changing needs of the times. If democracy and freedom are to endure, if representative institutions are to be made impregnable, it is essential to restore to Parliament and its Members their traditional esteem and honour in the affections of the people. Reforming the Parliament in essential respects is already a categorical imperative but Parliamentary reforms would have to be a part of an integrated approach to political and economic reforms.
No single reform can provide a miracle cure. Also, parliamentary reforms cannot be effected in a hurry. We must proceed with care and caution and make a beginning by setting up a Parliamentary Reforms Commission or a 'Study of Parliament Group' outside Parliament as was done in the UK before the comprehensive procedural reforms in the 70s of the last century. Finally, of course the Rules Committee or a Special Procedure Committee of the concerned House should examine all the reform proposals and report to the House on the matter.
The suggestions for parliamentary reforms recapitulated here actually evolved over a long period and were formulated at the close of fifty years of the working of Parliament and also formed the basis of discussions on the subject at the National Commission to Review the Working of the Constitution (NCRWC). It is a matter of some satisfaction that most of these have since become unanimous recommendations of the Commission and form part of its Report of March 2002. [See Annexure].
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Recommendations on the Parliament and State Legislatures
made by the National Commission to Review the Working of
the Constitution (31 March 2002)
Parliament and State Legislatures
(1) The presiding officers, the minister for parliamentary affairs, and the chief whips of parties should periodically meet to review the work of the departmental parliamentary committees and take remedial action. It should be entirely possible for the Parliament to sanction budgets to secure the services of specialist advisors to assist these committees in conducting their inquiries, holding public hearings, collecting data about legislation and administrative details pertaining to countries which have relevance to the Indian conditions.                                                               [Para 5.6.3]
(2) Immediate steps be taken to set up a Nodal Standing Committee on National Economy with adequate resources in terms of both in house and advisory expertise, data gathering and computing and research facilities for an ongoing analysis of the national economy for assisting the members of the Committee to report on a periodic basis to the full House.       [Para 5.7]
(3)  The Parliament should be associated with the initial stage itself in the matter of formulating proposals for constitutional amendment. The actual drafting should be taken up only after the principles underlying the amendment have been thoroughly considered in a parliamentary forum and subjected to a priori scrutiny by the constituent power. A Standing Constitution Committee of the two Houses of Parliament for a priori scrutiny of amendment proposals should be set up.    [Paras 5.8.2 and 5.8.3]
(4) With the proposed establishment of three new Committees, namely, the Constitution Committee, the Committee on National Economy and the Committee on Legislation, the existing Committees on Estimates, Public Undertakings and Subordinate Legislation may not be continued. [Para 5.9.1]
(5) The Petitions Committee of Parliament has tremendous potential as a supplement to the proposed Lok Pal institution. It should be made more widely known and used for ventilation, investigation and redressal of people's grievances against the administration.                        [Para 5.9.2]
(6) Major reports of all Parliamentary Committees ought to be discussed by the Houses of Parliament especially where there is disagreement between a Parliamentary Committee and the Government.        [Para 5.9.3]
(7)  For a more systematic approach to the planning of legislation, the following steps should be taken:
(a) Adequate time for consideration of Bills in committees and on the
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floor of the Houses as also to subject the drafts to thorough and rigorous examination by experts and laymen alike should be provided.
(b) All major social and economic legislation should be circulated for public discussion by professional bodies, business organisations, trade unions, academics and other interested persons.
(c) The functions of the Parliamentary and Legal Affairs Committee of the Cabinet should be streamlined;
(d) More focussed use of the Law Commission should be made;
(e)   A new Legislation Committee of Parliament to oversee and coordinate legislative planning should be constituted; and
(J) All Bills should be referred to the Departmental Related Parlia​mentary Standing Committees for consideration and scrutiny after public opinion has been elicited and all comments, suggestions and memoranda are in. The Committees may schedule public hearings, if necessary, and finalise with the help of experts the second reading stage in the relaxed Committee atmosphere. The time of the House will be saved thereby without impinging on any of its rights. The quality of drafting and the content of legislation will necessarily be improved as a result of following these steps.                                                      [Paras 5.10.1 and 5.10.2]
(8) The Parliament may consider enacting suitable legislation to control and regulate the treaty-power of the Union Government whenever appro​priate and necessary after consulting the State Governments and Legisla​tures under Article 253 "for giving effect to international agreements".
[Para 5.10.3]
(9) The Parliamentarians have to be like Caesar's wife, above suspicion. They must voluntarily place themselves open to public scrutiny through a parliamentary ombudsman. Supplemented by a code of ethics which has been under discussion for a long time, it would place Parliament on the high pedestal of people's affection and regard.                       [Para 5.11.1]
(10)  Mass media should be encouraged to accurately reflect the reality of Parliament's working and the functioning of Parliamentarians in the Houses. Televising all important debates nationwide in addition to the Question Hours, publication of monographs, handouts, radio, TV, press interviews, use of audio-visual techniques, especially to arouse curiosity and interest of the younger generation, and regular briefing of the press will go a long way in making people better acquainted with the important national work that is being done inside the historic parliament building.
[Para 5.11.2]
(11)   It   is   a   legitimate   public   expectation   that  membership   of Legislatures should not be converted into an office of lucrative gain but remain an office of service. The question of salaries, allowances, perks and pensions of lawmakers should be looked into on a rational basis and healthy conventions built.                                                   [Para 5.11.3]176
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(12)  The Parliament and the State Legislatures should assemble and transact business for not less than a minimum number of days. The Houses of State Legislatures with less than 70 members should meet for at least 50 days in a year and other Houses for at least 90 days while the minimum number of days for sittings of Rajya Sabha and Lok Sabha should be fixed at 100 and 120 days respectively.                                         [Para 5.11.4]
(13) In order to maintain basic federal character of the Rajya Sabha, the domiciliary requirement for eligibility to contest elections to Rajya Sabha from the concerned State is essential. This should be maintained.
[Para 5.11.5]
(14)  Better and more institutionalised arrangements are necessary to provide  the  much-needed  professional  orientation   to  newly  elected members. The emphasis should be on imparting practical knowledge on how to be an effective member.                                              [Para 5.12]
(15)   The  findings and recommendations of the Public Accounts Committees (PACs) should be accorded greater weight. A convention should be developed with the cooperation of all major parties represented in the legislature to treat the PACs as the conscience-keepers of the nation in financial matters.                                                              [Para 5.13]
(16)  Union Government should take necessary steps for the early enactment of the Fiscal Responsibility Bill pending before Parliament. The State Assemblies should enact similar legislation as provided for in Article 293 to put their respective fiscal houses in order.                       [Para 5.14]
(17) The privileges of legislators should be defined and delimited for the free and independent functioning of Parliament and State Legislatures. It should not be necessary to run to the 1950 position in the House of Commons every time a question arises as to what kind of legal protection or immunity a Member has in relation to his or her work in the House.
[Para 5.15.3]
(18) Article 105(2) may be amended to clarify that the immunity enjoyed by Members of Parliament under parliamentary privileges does not cover corrupt acts committed by them in connection with their duties in the House or otherwise. Corrupt acts would include accepting money or any other valuable consideration to speak and/or vote in a particular manner. For such acts, they would be liable for action under the ordinary law of the land. It may be fiarther provided that no court will take cognisance of any offence arising out of a Member's action in the House without prior sanction of the Speaker or the Chairman, as the case may be. Article 194(2) may also be similarly amended in relation to the Members of State Legislatures.                                                                     [Para 5.15.6]
(19)  An Audit Board should be constituted for better discharge of the vital function of public audit, but the number of members to be appointed, the manner of their appointment and removal and other related matters
I
I
should be dealt with by appropriate legislation, keeping in view the need for ensuring independent functioning of the Board.                 [Para 5.16.2]
(20) Though no specific change is needed in the existing provisions of the Constitution insofar as appointment of the Comptroller and Audit General of India (C&AG) and other related matters are concerned, yet a healthy convention be developed to consult the Speaker of the Lok Sabha, before the Government decides on the appointment of the C&AG so that the views of the Public Accounts Committee are also taken into account.
[Para 5.16.3]
(21)  The considerations that apply at the Union level in regard to the functioning of the office of C&AG should apply with equal force at the State level. The State Accountants General (AGs) should be given greater authority by the C&AG, while maintaining its general superintendence, direction and control to bring about a broad uniformity of approach in the sphere of financial discipline. The C&AG should evolve accounting policies and standards and norms for all bodies and entities that receive public funds, such as autonomous bodies and the Panchayat Raj institutions. [Para 5.16.4]
(22) The operations of the office of the C&AG itself should be subject to scrutiny by an independent body. To fulfil the canons of accountability, a system of external audit of C&AG's organisation should be adopted for both the Union and the State level organisations.                      [Para 5.17]
(23) The MP LAD Scheme, as being inconsistent with the spirit of the Constitution in many ways, should be discontinued immediately.
[Para 5.19.2]
(24)  Legislation envisaged in Article 98(2) should be undertaken to reorganise the Secretariats as independent and impartial instruments of Parliament, with special emphasis on upgrading professional competence.
[Para 5.20.1]
(25)   It would be useful to reform  the budgetary procedure for streamlining the work of Parliament.                                    [Para 5.21.2]
(26) The number of days on which voting is considered essential should be reduced to the barest minimum and the time for such voting in a given session  be  fixed  in  advance  with  appropriate  whips  requiring  full attendance of members.                                                      [Para 5.21.3]
(27)  In order to ensure better scrutiny of administration and accounta​bility to Parliament, parliamentary time in the two houses may be suitably divided between the government and the opposition.              [Para 5.21.4]
(28)  The best way to deal with issues of procedural reforms in a professional (and not political) manner is to have them studied by a Study Group outside Parliament as was done in UK. The conclusions and suggestions of the Group can be considered by the Rules Committees of the houses of Parliament. Accordingly, a Study Group outside Parliament for study of Parliament should be set up.                               [Para 5.21.5]6
THE GOVERNMENT
Stability and Responsibility
It has been the most perennial concern of political science right from the days of Ved Vyas's Mahabharata and Kautilya's Arthashastra, Plato's Republic and Aristotle's Politics, as to how to find the best system that will give us the right kind of rulers. As Mclyer has said, democracy also "is not a way of governing whether by majority or otherwise, but primarily a way of determining who shall govern and broadly to what ends."
It was one of the most challenging tasks before the Constituent Assembly to determine the nature of the executive. Finally, the Constitution-makers chose for us the system of parliamentary democracy with ministerial responsibility to the representatives of the people in the Lok Sabha. Under the British system, the head of the State is the hereditary monarch. But, real political and executive power has come to be vested in the Cabinet while the King has become a constitutional, nominal or ceremonial head only.
India is a Republic and the head is the President in whom all the executive power vests and in whose name it is to be exercised. He is also the Supreme Commander of the armed forces. It has been held, however, that unlike the US President, our President is only a nominal or constitutional head of the executive; he acts only with the aid and advice of the real political executive which is the Council of Ministers. The Ministers are collectively responsible to the popular House of Parliament i.e. the Lok Sabha. Thus, following the British pattern, the Constitution of India is said to have basically adopted, both at the Union and the State levels, the parliamentary system of government with ministerial responsibility to the popular House as against the US system of Presidential Government with separation of powers and a nearly irremovable President as the Chief Executive for a fixed term. In the US
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system, the President chooses his team of ministers from among the citizens at large and the ministers are not members of the legislature while in the Parliamentary System, the Ministers are from Parliament and remain part of it and responsible to its House of the People. The Parliamentary System may be said to be laying greater stress on the concept of the responsibility of the executive while the Presidential system obviously promotes more the stability of the executive.
According to Dr. Ambedkar, the choice of the parliamentary system was deliberate and was made "after weighing the pros and cons of the presidential system as obtaining in America and the cabinet system of government obtaining in England and the dominions". There has been some debate in our country on the desirability or otherwise of moving over to the Presidential model. The founding fathers, however, preferred the parliamentary form because they had some experience of operating it and there were advantages in continuing established institutions. After a long struggle for responsible government and against arbitrary executive authority, they were naturally allergic to a fixed term irremovable executive. In a highly pluralistic society with India's size and diversity and with many pulls of various kinds, they believed that the parliamentary form was the most suited for accommodating a variety of interests and building a united India. Discussing the problem of making a choice between the US Presidential model and the British parliamentary model, both of which were democratic, Dr. Ambedkar had said in the Constituent Assembly:
"A democratic executive must satisfy two conditions - 1) It must be a stable executive and 2) it must be a responsible executive. Unfortunately it has not been possible so far to devise a system which can ensure both in equal degree. You can have a system which can give you more stability but less responsibility or you can have a system which gives you more responsibility but less stability. The American and the Swiss systems give more stability but less responsibility. The British System on the other hand gives you more responsibility but less stability....The Draft Constitution in recommending the Parliamentary system of Executive has preferred more responsibility to more stability."
Executive under the Constitution
The President: The President in the scheme of our Constitution, in brief, has (1) executive powers to be exercised by him directly or through officers; (2) powers to appoint high functionaries of the State including180
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judges of the Supreme Court and the High Courts; (3) military powers as the Supreme Commander of the armed forces with the authority to declare war and peace; (4) power to grant pardon, reprieve etc.; (5) diplomatic powers including appointment of ambassadors and receiving the credentials of foreign diplomatic representatives; (6) legislative powers including powers to summon and prorogue Houses and dissolve Lok Sabha, assent to Bills etc. and issue ordinances having the force of law; (7) Emergency powers.
Nevertheless, the President is a constitutional head of State. It has to be remembered that Article 53 itself makes it clear that the executive power of the Union has to be exercised by the President "in accordance with the Constitution" and the exercise of the powers of the President as the Supreme Commander of the armed forces has to be "regulated by law". (U.N. Rao v. Indira Gandhi, AIR 1971 SC 1002; Sanjeev v. State of Madras, AIR 1970 SC 1102). Also, under Article 60, the President takes an oath "to preserve, protect and defend the Constitution and the law". Article 74(1) requires the President to act only with the aid and advice of the Council of Ministers in the discharge of all his functions. This follows also from our adoption of the parliamentary form of Government with ministerial responsibility. The Supreme Court through various decisions has upheld the position that the President is a constitutional head who must act on the advice of the Council of Ministers and that the real executive power in our system vests in the Council of Ministers (Samsher Singh v. State of Punjab, AIR 1974 SC 2192; U.N. Rao v. Indira Gandhi, AIR 1971 SC 1002; M/s Bishamber Dayal Chandra Mohan v. State of UP AIR 1982 S.C. 33; Ram Jawaya v. State of Punjab, AIR 1955 SC 544).
Technically, for the President, the Ministers are his government, on whose advice he has to act. In other words, in constitutional theory, all powers are actually vested in the President-in-the-Council-of- Ministers i.e. President acting on the advice of the Council of Ministers. The President can exert substantial influence in many ways. The Prime Minister and other Ministers are by convention expected to see him fairly regularly and the Prime Minister is specifically required to keep him informed of all decisions relating to the administration of the affairs of the Union and proposals for legislation and to furnish the information asked for by the President in that regard. While there should never be any occasion of speaking to the media or in public against the policies or acts of his own Ministers, he has every right "to encourage, caution and warn" his Ministers where necessary.
The Constitution envisages fully cooperative and harmonious relationship between the President and his Council of Ministers. That is why it also lays down in Article 74(2) that "The question whether any,
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and if so what, advice was tendered by Ministers to the President shall not be inquired into in any court". It is a very salutary provision and is based on the principle that the President and his Ministers are never to be perceived as separate centres of power. The centre of power is one and that is the President-in-the-Council-of-Ministers or President acting on the advice of the Council of Ministers.
It is true that in Kartar Singh's case, the Supreme Court has held that the Court is within its rights to look into the basis of the advice tendered by the Council of Ministers to the President. But, in view of the very clear words of Article 74(2), the view in Kartar Singh v. State of Punjab (JT (1994) 2 SC 423) may not be fully correct and may need review. Under the Proviso to Article 74 inserted in 1978 by the 44th Amendment, the President may require the Council of Ministers to reconsider their advice. He shall, of course, act on the reconsidered advice. But, ideally, all this should also remain confidential between the President and the Ministers and not leaked to the media.
Even though the Constitution makes it obligatory for the President to act on advice of the Council of Ministers, there are some grey areas where the President may still have to use his own judgement and wisdom. These are:
1.   Appointment of the Prime Minister [Article 75(1)] in a situation where no single party commands the clear support of the majority of the Lok Sabha members. Obviously, the President cannot appoint the new Prime Minister on the advice of the outgoing Prime Minister who may have lost the election or the support of the House.
2.   Appointment of a Prime Minister in case of sudden death (for example, by assassination as in the case of Indira Gandhi) of the incumbent, where the ruling legislature party is unable to meet immediately to elect a leader, there is no settled seniority among Cabinet ministers and a name from outside the Cabinet is suggested.
3.   Dissolution of Lok Sabha [Article 85(2)(b)] on the advice of a Council of Ministers that may have lost the majority support in Lok Sabha or against whom a vote of no-confidence may have been passed.
4.   Dismissal of Ministers [Article 75(2)] in case the Council of Ministers loses the confidence of the House but refuses to resign.
In some such situations, the role of the President may become most crucial and decisive.182
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Council of Ministers: Article 74 of the Constitution lays down that there shall be a Council of Ministers with the Prime Minister at the head to aid and advise the President who shall, in the exercise of his functions, act in accordance with such advice. The President may, however, require the Council of Ministers to reconsider such advice. The President shall act on the advice tendered after such reconsideration.
The Constitution does not envisage a situation where there will be no Prime Minister or no Council of Ministers. There is no provision for failure of constitutional machinery (as under Article 356) and direct President's rule at the Union level.
Acceptance by the President of the advice tendered by the Council of Ministers has become obligatory particularly after the 42nd and 44th Constitutional Amendments. Before the amendments also the Supreme Court had taken the view that the advice was binding in all cases (Samsherv. State of Punjab, AIR 1974 SC 2192).
Even after the dissolution of Lok Sabha, the President, in the exercise of his powers, was bound by the aid and advice of the Council of Ministers. It was held by the Supreme Court in U.N. Rao v. Indira Gandhi (AIR 1971 SC 1002) that any exercise of powers by the President without the advice of the Council of Ministers shall be unconstitutional as being violative of Article 74(1). But, the decisions of the Cabinet are taken confidentially and the advice tendered to the President is also protected by confidentiality between the President and the Council of Ministers.
Under Article 75, the Prime Minister is appointed by the President and other Ministers are appointed by him on the advice of the Prime Minister. The Council of Ministers so constituted is collectively responsible to Lok Sabha only (and not to the President) even though individual ministers hold office during the pleasure of the President.
While the President is to be fully guided in the discharge of all his functions by the advice of the Council of Ministers with the Prime Minister at its head, it is not clear as to on whose advice he performs the most crucial function of appointing the Prime Minister. So far as the letter of the Constitution goes, the President can appoint almost anyone as the Prime Minister but he has to remember that under the Constitution the Council of Ministers headed by the Prime Minister has to be responsible to the House and would have to go if it loses the confidence of the Lok Sabha. The President, therefore would appoint only a person who, in his best judgement would be acceptable to the House. If a party or a pre-election alliance commands absolute majority support in the Lok Sabha, there is no difficulty. For, the President in such cases, following well established parliamentary practices and conventions, has to invite the Leader of the majority party, front or alliance to take over as the
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Prime Minister and form a Government. But, where no single party or coalition is in a position to form a Government on its own, the role of the President in choosing the Prime Minister becomes most delicate and difficult. He may have to use all his abilities to decide on the leader most likely to command the confidence of Lok Sabha. Also it may involve the President in political controversies.
Problem of Governmental Instability: The makers of our Constitution did not seem to have foreseen a situation where the concept of collective ministerial responsibility to the Lok Sabha would tend to absolve the Ministers of all responsibility to the people at large and where the government would become so desperately dependent on shifting party loyalties and temporary majorities in the august house that the ministers would have to remain preoccupied with efforts to continue in power and would have little time or patience left for the business of governance or development. In the words of the Constitution Commission Report, unprincipled, opportunistic political re-alignments from time to time and defections and re-defections erode the stability of governments. The administrative and economic costs of political instability and short-lived governments are enormous.
Since 1989, there have been five general elections for Lok Sabha - 3 in 4 years (1996-1999). In all these elections, no single party emerged with a majority of seats in the House. This aroused considerable concern about political stability, especially in the context of the needs of national development efforts and the far-reaching changes in international economic and security paradigms. During ten years, there were seven governments. In the situation of a hung house where no single party commanded majority support, we got either minority governments or governments formed by somehow cobbling up a workable multi-party alliance to share power. The costs of this political instability were "simply collossal". A point is also made that under the present state of affairs the Prime Minister cannot select his team on considerations of merit and competence. He is under pressure from regional and caste lobbies, factions in his party and alliance partners. He cannot easily chop off "sub-ministerial timber". Ideally, in parliamentary democracy, a Prime Minister has got to be more "ruthless". He should be able to take hard decisions. No wonder, Gladstone once said: "The first essential for a Prime Minister is to be a good butcher".
On the question of stability versus accountability in parliamentary polity, the Constitution Commission said:
"In the Parliamentary system, if there is conflict between accountability on the one hand and stability on the other, the latter must necessarily yield. But accountability and stability need not184                                                       Blueprint of Political Reforms
necessarily and always be mutually conflicting. Instability introduced by personal ambitions in opportunistic politics and unprincipled defections would need to be provided against. Need for political stability has to be seen in two emerging contexts: that in administering any economy in the global context, a reasonable degree of stability of Government and strong governance is important. Secondly, the economic and administrative costs of political instability might reach unaffordable levels. Writing on the economic costs of political instability a scholar says:, "The costs of the Indian economy of short-lived governments and their fall are very high. The uncertainty leads to postponement of investment decisions, both by domestic investors as well as foreign investors. Foreign direct investment gets postponed too. The paralysis of governmental decision-making also delays public investment. Naturally, one would expect economic growth to slow down. The economic impact can be quite sizeable as is reflected in our experience. Thus the fall in the annual GDP growth rate over the growth rate of the previous year was 10.7 percentage points during 1979-80 when Morarjee Desai and Charan Singh governments fell, 4.6% in 1991-92 when V.P. Singh and Chandra Sekhar governments fell, 2.8% in 1996-97 when Deve Gowda government fell. These numbers are large, but not surprising. A three-month postponement of half of total investment means 16 per cent fall in investment. This could easily result in lowering of growth rate by 1 percentage point. In today's terms, this is an income loss of roughly Rs. 15,000/- crores. If the political uncertainty lasts longer, the loss would be higher. This is the immediate loss. When its future effects are accounted for, the value of the loss would be many times more.""
Anti-Defection Law: The Constitution Commission (NCRWC) felt that the increasing instability of elected governments was attributable to unprincipled, opportunistic political realignments from time to time and defections and re-defections. The administrative and economic costs of political instability and short-lived governments were enormous and unaffordable. The need for political stability became more pronounced because "in administering any economy in the global context, a reasonable degree of stability of government and strong government is important."
The Anti-Defection Law in the Tenth Schedule of the Constitution was supposed to prevent defections but, in effect, it has become an enabling law for larger defections. As the Commission says, "en bloc defections are permitted". Defectors are usually lured with ministerships
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or other political offices and perquisites "so openly that it really makes a mockery of our democracy". The Commission recommends that all defectors - whether individual or groups - must resign and contest fresh election. They should be debarred from holding any public office of a minister or any other remunerative political post without winning at a fresh election. Also, votes cast by them to topple a government should be treated as invalid.
During the last couple of decades, there has been an enormous increase in the size of Council of Ministers at the Union and State levels thereby adding to the high costs and clumsiness of governments. A significant suggestion repeatedly made by the present writer since 1968 i.e. from before the Chavan Committee Report and endorsed by the Commission is in regard to the size of Councils of Ministers. The Commission recommends that the practice of having oversized Councils of Ministers must be prohibited by law. A ceiling on the number of Ministers in any State or the Union government be fixed at the maximum of 10% of the total strength of the popular house of the legislature as provided in Article 239 AA applicable to Delhi. The practice of creating a number of political offices with the position, perks and privileges of a minister should be discouraged and their number should be limited to 2 per cent of the total strength of the lower house. Also, the perks, payments and privileges of Ministers should be drastically curtailed to make these positions financially less attractive but more respectable with only those with some necessary qualifications and abilities for the job and a spirit of sacrifice and service going for them.
[Also see under chapter 9 on 'Corruption'].
The Constitution Commission (NCRWC) has observed as follows:
"A law or parliamentary convention to limit the size of the Cabinet is all the more desirable at the present juncture in view of a manifest sense of abandonment with which large size of Cabinets are resorted to. There are also other political rewards for the party members and supporters in the form of chairmenship of statutory corporations, usually attached with status of a Minister of Cabinet rank. The magnitude of the harm caused to public-interest, to the efficiency of administration and to the exchequer is, indeed, incalculable. This has increasingly become the pervasive political culture of the day. "
Formation of Government: The nature of our system and the resultant politicisation of caste and communal identities have proved to be very divisive of society and disruptive of the national ethos. To cobble up a workable majority to form government, compromises have to be186
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made and ideology or notions of quality of governance take a back seat. It becomes difficult to take strong measures to curb corruption and provide clean and quality governance. In the end, it is the citizen who is the victim of all the misgovernance.
The most immediate concern for political reforms agenda seems to be that of finding ways and means of bringing about a solution to hung houses and frequent elections scenario leading to unstable and short lived governments.
Appointment of the Prime Minister is one of those functions of the President for which the advice of the Council of Ministers can neither be sought nor deemed relevant. It is inconceivable to appoint a new Prime Minister on the advice of the outgoing Council of Ministers. It is for the President alone, in his individual discretion, to decide on the name of a person most likely to command the support of the majority of members because under Article 75(3) the Council of Ministers has to be collectively responsible to the House. When a party or pre poll alliance of parties secures a clear majority and elects its leader, there is no problem.
If no party or pre-election alliance of parties secures a clear majority of seats in Lok Sabha or in any of the State Assemblies and the largest single party is unable to promise a stable government, the President or Governor as the case may be, should ask the House to elect its leader just as it elects its Speaker. The person so elected may be appointed the Prime Minister/Chief Minister. This can be done by the President/Governor sending a message to the House under the existing Article 86(2)/175(2).
It is true that all sorts of bargains, sale and purchase of legislators, horse-trading etc. may continue to take place as it does now. Also, the single largest party or alliance may be in an advantageous position to lure many purchasables to its side and achieve majority with some smaller parties on power-sharing basis but it is equally likely that the majority of the other parties combine against the single largest party on the same basis.
Be it as it may, it is important that the office of the President is saved from the highly contentious task of determining, away from the floor of the House, the majority of the members supporting a leader. Of late, an extra constitutional practice has developed both at the Union and State levels of the President/Governor appointing a Prime Minister/Chief Minister and then asking him or her to seek a vote of confidence on the floor of the House. In any case, it is agreed that vote of the House is necessary for giving legitimacy to the Government. When the simple question is that of determining the majority, the safest and the simplest course would be to hold an election on the floor of the House. This in effect would mean extending the recommendations of the Sarkaria Commission and observations of the Supreme Court in the Bommai case
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to the initial appointment of the Prime Minister/Chief Minister. It would also not be necessary then to seek a vote of confidence as, in effect, it would have been obtained in advance of appointment through the process of election by the House itself. This would require neither an amendment of the Constitution nor of any law. A message from the President would
be enough.
To ensure that Government so constituted would last for a reasonable period and would not always be on its toes fighting a grim battle for its survival all the time and having no time or interest left for the service of the people, certain steps may be suggested. Unless a motion of no-confidence is passed, the government must be deemed invariably to command the confidence of the House irrespective of party splits, mergers, defections etc. The existing rule of procedure 188(vi) which bars revival of discussion "of a matter which has been discussed in the same session" may be amended in its application to a No-Confidence motion to say that a fresh No-Confidence motion cannot be discussed before the expiry of one year or more than, say, twice during the five-year term of the House-
Once the Prime Minister/Chief Minister is appointed and the Government (Council of Ministers) duly constituted, it should be removable only by a constructive vote of no-confidence passed by a special majority. All that would be essential to do so would be amending Rule 198 of the Rules of Procedure that lays down the form and procedure of a no-confidence motion. Under this scheme, the same motion which expresses lack of confidence in the Council of Ministers headed by 'A', would also contain, the name of the proposed successor, 'B'. This would mean that there would be continuity in Government and if the motion is passed, another leader would immediately take over. This would greatly reduce,  if not completely eliminate, chances of getting into a situation where some forces join to bring down a government but are unable to provide an alternative  thereby necessitating  frequent elections  as  happened when in March 1999 the Vajpayee Government was voted out.
As an ad hoc measure i.e. till we are ready for more far-reaching constitutional and systemic changes, these simple devices may go a long way to meet the needs of the much talked about stability in government without compromising on the principles of the government responsibility or administrative accountability to the House of the People/Legislative
Assembly.
For the last several years, the present writer had been persistently hammering suggestions for election of the leader by the House and the constructive vote of no-confidence through various fora and writings. The Constitution Commission (NCRWC) after careful consideration hasT
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since unanimously endorsed the suggestions and now these form part of the recommendations of the Commission.
Inasmuch as the Council of Ministers is responsible only to Lok Sabha/Vidhan Sabha, question of the Government losing majority support can be raised and settled only on the floor of the House through a no-confidence motion. The practice that has developed of members rushing to the President/Governor during intersession periods with letters of withdrawal of support or representations regarding the Government of the day losing majority support is unhealthy, pernicious and against the scheme and spirit of the Constitution. The founding fathers never visualised the Head of State acting as a policing agent counting heads on a day-to-day basis to examine if on any day the government has lost the backing of the majority. It is such an approach that causes horse trading and instability and the Government all the time remains busy fighting to save itself and survive through whatever means. Development work and interests of the people naturally suffer.
The Permanent Services                                                                 x
While the Council of Ministers is the political executive and constitutes the Government, real execution of the policies and programmes of the Government is in the hands of the permanent services. In a modern democratic state, no government can function without the help of officers. It is, in fact, the non-political and non-elected functionaries who are responsible for carrying on the administration under the direction and control of the elected representatives of the people. Bureaucracy signifies a body of full-time professional administrators organised on a constitutional basis with a view to discharging their functions in accordance with rules and principles. In a more popular sense and by usage, however, bureaucracy has also become synonymous with 'civil service' - a more polite expression for the same people.
The term 'bureaucracy', however has a wider meaning than the 'civil service' as the latter more often is used to signify public servants - other than those belonging to the military services or the judiciary - at a higher level only and does not cover as full a range of public employees as does the term bureaucracy. Secondly, the term bureaucracy is understood in two senses. The first is a purely mechanical view in which it is seen as a type of administrative organisation based on strict hierarchy, its emphasis being on recruitment, education, training, rules of business and so on. The other view is political which considers it as a form of government with officials co-existing with the elected executive, but connected conceptually in all cases with the exercise of authority as members of a class of power elite.
All India Services: Indian bureaucracy or the civil service has been one of the most well-known in the world. In fact, the term 'civil service' was first used for the employees of the East India Company who served in departments other than military. One of the earliest demands of Indian nationalist opinion was to rationalise the structure and functions of the civil service to provide a greater share to Indians in the administration of their country. As a result of increasing pressure and resentment in India, in 1922 the British Government finally bowed to the demand for holding simultaneous Civil Service examinations in India and England. Also, from then on, the Imperial Civil Services (ICS) were to be called the Indian Civil Service (ICS).
The Motilal Nehru Committee report in 1928 recommended the discontinuance of the All India Services until the grant of responsible government to India. During negotiations at the first Round Table Conference, two Indian members of the Services Sub-Committee also called for immediate and total discontinuance of the All India Services. Later, Jawaharlal Nehru and other leaders were highly critical of the ICS. Nehru believed that the whole Government of India was controlled by the ICS. The Indian Civil Service was the backbone of the administration. The ICS were also described as a civilian British army of occupation in India. The ICS officers enjoyed vast powers and authority to take and implement major decisions in administration. They were trained to maintain a distance from the 'natives', ensure collection of revenue, maintenance of law and order and suppression of national aspirations. Referring to them as arrogant and overbearing and contemptuous of public opinion, Nehru felt that so long as the spirit of the ICS - the spirit of authoritarianism - pervaded Indian administration and its public services, no new order could be built up. In April 1940 Nehru went so far as to declare that the first and foremost task of the nationalist government would be to abolish the ICS. Speaking of the Secretaries of departments and magistrates, Nehru had written in the Discovery of India:
"They speak from a noble and unattainable height, secure not only in the conviction that what they say and do is right, but that it will have to be accepted as right whatever lesser mortals may imagine, for theirs is the power and glory."
The fact, however, remained that at the time of independence, we inherited a well organised framework of All India Services. In addition, there was a network of central, provincial and subordinate services. There were nearly 1,000 officers in the ICS, roughly half of them were Indians. Owing to the state of affairs prevailing in the country as well as190
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to avoid creation of any void in the Services, the Interim Government' under Nehru promised those who were inclined to continue in the service "the same terms as to scales of pay, leave, pension rights and safeguard in matters of discipline as hitherto". A resolution to this effect was incorporated in the Indian Independence Act, 1947 and finally in the Constitution of India.
The two All India Services, the Indian Administrative Service and the Indian Police Service, were created in 1946 on the British pattern. In his speech at the Conference of the Premiers of all Provinces held in October » 1946, Sardar Patel gave the following reasons for the formation of All India Services:                                                                                     i
(a)   To provide top administrative personnel to the Central and the f State Governments;                                                                 >
(b)  to   provide   opportunities   to   the   Central   Administrative ! machinery to come down to the realities of human life;
(c)  to offer a bulwark of national integration by cultivating all-India outlook   and   to   enforce   uniformity   in   the   standards   of administration;
(d)  to facilitate liaison between the Union and the States;
(e)  to attract best talents available in the country;                             !
(f)  to give a sense of independence and impartiality to the All India ; Services by affording protection against local pressures; and        ,
(g)  to ensure contentment and a sense of security in the services.
Replying to the possible charge that the All India Services constituted ; an inroad into the sphere of provincial autonomy, N. Gopalaswami Ayyangar explained that the All India Services would be desirable in , cases where it was necessary to attract to the highest services the best material available in the country. He justified the constitutional provision for All India Services as follows:
"A question will arise whether this is in conflict with provincial • autonomy, whether it is not the proper thing for you to leave the whole thing in the hands of Provincial Ministers. All that I can say at the present moment is that those responsible Ministers who are in charge of Provincial administrations have felt the need already for recruitment on an all-India basis and it will be only the part of wisdom to make provision for such an arrangement in the new Constitution also."
The attainment of independence and the introduction of the system of parliamentary democracy made the civil services fully accountable to the
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political executive and the Parliament. Although matters concerning Government services could be normally regulated by laws and the power to lay down detailed rules for recruitment and conditions of service of the Union and State employees was left to the respective legislatures (vide entry 70 of List I and entry 41 of List II), the Constitution-makers at the insistence of Sardar Patel deemed it most prudent to assure the services of constitutional guarantees and safeguards in the matter of recruitment, security of tenure, procedure for disciplinary action, etc. Writing to Nehru on 27 April 1948, Sardar Patel observed:
"I need hardly emphasise that an efficient, disciplined and contented service assured of its prospects as a result of diligent and honest work, is a sine qua non of sound administration under a democratic regime even more than under an authoritarian rule. The service must be above party and we should ensure that political considerations, either in its recruitment or in its discipline and control, are reduced to the minimum, if not eliminated altogether... In an all-India service, it is obvious, recruitment, discipline and control etc. have to be tackled on a basis of uniformity and under the direction of the Central Government which is the recruiting agency... All these matters have been settled at a conference of Prime Ministers (of provinces) convened in 1946 and the details have been settled by correspondence with Provincial Governments. Any pricking of the conscience on the score of provincial autonomy or on the need for sustaining the prestige and powers of Provincial Ministers is therefore out of place. I am also convinced...that it would be grave mistake to leave these matters to be regulated either by central or provincial legislation. Constitutional guarantees and safeguards are the best medium of providing for these services and are likely to prove more lasting."
The provision for the protection of All India Services Officers evoked considerable controversy in the Constituent Assembly. Thus, on 10 October 1949, Ananthasayanam Ayyangar said:
"This guarantee means that they were the rulers under the old regime and that they will continue to be so in this regime. This guarantee asks us to forget that these persons who are still in service - 400 of them - committed excesses thinking that this was not their country."
Sardar Patel's consistent support for the rights and privileges for civil servants was clearly reflected in his speeches in the Constituent Assembly and at other fora. While strongly defending the constitutional safeguards for the civil services, Sardar Patel even threatened to resign if such guarantees were not incorporated in the Constitution. He almost192
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eulogised the achievements of the civil services and asserted that they must get recognition and praise. He said:
"It is a bad workman who quarrels with his instruments. Take work from them. Every man wants some sort of encouragement. Nobody wants to put in work when everyday he is criticised and ridiculed in public. Nobody will give you work like that. So once and for all decide whether you want this service or not... If you have done with it and decide not to have this service at all, even in spite of my pledged word, I will take the Services with me and go." "I must confess that in point of patriotism, in point of loyalty, in point of sincerity and in point of ability, you cannot have a substitute. They are as good as ourselves and to speak of them in disparaging terms in this House in public and to criticise them in this manner is doing a dis-service to yourself and to the country."
The Constitution also provided for the setting up of an independent Public Service Commission for the Union and a Public Service Commission for each State. The provisions for the Union and State Services applied to the whole of India except the State of Jammu and Kashmir (Article 308).
Article 310 laid down the principle that every Government employee -in a defence service or a civil service - held his office during the pleasure of the President or the Governor.
The hope and the objective of the Founding Fathers was to recruit to public services men and women with the sense of values, ideals and substance. It was, therefore, necessary also to provide them with service conditions that would help them maintain their personal dignity throughout their service carrier so that, in turn they would all hold office during the pleasure of the President. Article 311 sought to place certain limitations on the exercise of the pleasure principle in respect of civil servants. Thus, no civil servant could be dismissed or removed by an authority subordinate to the appointing authority and no civil servant could be dismissed or removed or reduced in rank except after an enquiry informing him of the charges against him and giving him a reasonable opportunity of being heard in respect of those charges. The protection was not available to defence employees and even in case of civil employees it did not apply if the penalty was any other than dismissal, removal or reduction in rank.
All India services are distinguished from Central and State services inasmuch as members of Central services are concerned with only the affairs of the Union and those of State services with State matters while members of the All India services are common to the Union and the
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States and serve by turns both the Union and State Governments. Article 312 lays down that if Rajya Sabha passes a resolution by two-thirds majority to the effect that it is necessary or expedient in national interest to create one or more all India services, including All India Judicial Service, Parliament may by law provide for such services. Parliament has under this article enacted the All India Services Act, 1951 creating certain all India Services in addition to the IAS and the IPS which had been already created in 1948. Article 312 also empowers Parliament to regulate the recruitment and conditions of service of persons appointed to All India services. It is very significant from the point of view of fostering the concepts of national integration, one citizenship and the Union as a single administrative unit. In an All India Service, people from various States, with different social and economic backgrounds, following different religions, speaking different languages and representing different strata of society but with the one common factor of the citizenship of India are knit together in a single service devoted to serving their fellow citizens. As members of the All India Services, their professional and career interests and obligations of serving in any part of the country take precedence over any personal or parochial considerations or leanings. All India Services afford opportunities to people from one State to serve in another State. Hence experience of life in one region of the country is taken to another region and a healthy interaction and interface follows under the overall umbrella of the system of basic constitutional values applicable to all citizens.
Viewing the constitutional provisions as a whole, there can be no doubt that these were mended to build up a public service which would fit into the changed character of the state in India. A civil servant must posses the traditional service virtues of integrity and efficiency. His honesty should be above reproach and his loyalty unquestioned and his competence must conform to the recognised standards. His loyalty or his commitment is not to the government in power but to the Constitution and to the service or the citizens at large. During the colonial regime, the higher services of the State had arrogated to themselves a special status and position of superiority and aloofness from the general public. But, under the new democratic value system, the services were expected to give evidence of the passion for social service and willingness to identify themselves with the people and the efforts at eliminating poverty, disease and ignorance.
With the new free market economy and policy of liberalisation etc., the role of the public services is again in the process of undergoing some fundamental change and re-orientation inasmuch as the State now would be increasingly expected to play the role only of the infrastructure provider and facilitator in economic development unlike the erstwhile role as an active agent of social engineering and economic change.194
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Whatever the system or policy changes, public servants are the backbone of the structure of the state and provide continuity to the system even in the event of change of government at the Union or State level or breakdown of the constitutional machinery in a State. It is therefore, of utmost importance that they are afforded speedy justice in service matters. A disgruntled public servant who is unable to get justice in his own case can hardly ensure justice to his fellow citizens.
Since, the Constitution has thus made every endeavour to protect the interests of the public servants, they are also expected to function fairly, fearlessly and honestly so that the administration of the State runs smoothly and socio-economic growth and justice and the welfare of the citizens at large are ensured.
The public services should be able to throw up a class of citizens imbued with values of public service, committed to social justice, dedicated to the unity of the nation, upholding the law and the dignity of the Constitution, responsive to the needs of their fellow citizens and accountable to the majesty of the rule of law and the collective will of the citizenry.
In the ultimate analysis, particularly in a parliamentary system, successful government is largely a matter of proper partnership between the politicians and the bureaucrats. The bureaucrat must be loyal, honest and impartial. He must give correct advice and sincerely execute the Minister's orders. The Minister on the other hand, must assume full responsibility and if anything goes wrong, it is he who should own it and explain in Parliament. Both Nehru and Patel wanted the administrative services of the post-independent period to be manned by men of competence who would act in consonance with a sense of public accountability and dedication to the people of the country and not to their political bosses; they would be strong to resist the pressures from above and remain committed to serve the best interests of the people at large. However, regretfully, as Shri Dharmvira (ICS) once at the age of 92 said:
"We find that today the administrative services are weak in all respects. If the country is today on the brink of anarchy the responsibility very largely rests on the administrative machinery of the country. It is shocking to learn from a recent Report of the Union Home Secretary that out of 535 districts in the country 210 are affected by insurgencies, ethnic strifes, extremists' activities, caste clashes and so on. It is the duty of the administrative services to check this societal decay. Administrative services have to realise that public accountability is the cornerstone of every democracy and hence a great responsibility rests on the administrators to save our 50-year old freedom and democracy."
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Speaking on 9 December 1955, to an audience of public servants at Kurnool, Nehru had said that 'services' were to serve the society and the people of the country and that should be the only test of a good service. He had added:
"We have what is called a democratic structure where the final authority are the people of India who from time to time elect their representatives in Parliament and Assemblies who form the Government. Now the Government and its administration inevitably have to be responsible to the public opinion."
Citizen and the Administration: Under the British rule the main objective of the administration was to ensure maintenance of law and order, collect revenue and to promote the interests of the Empire and perpetuate the Raj. Even the public works undertaken by the Government were designed to promote those communication networks which were defence oriented regardless of their utility to the people at large. That the road and rails served the people as well, was only incidental. With this restricted mandate, it was important to create a bureaucracy which was elitist and loyal to the crown.
Once freed from colonial rule, the people were expected to have ceased to be subjects of the foreign masters and become citizens of independent India. The administrators were expected to consider themselves as citizens meant to serve their fellow citizens in a new system with orientation towards development, democratic processes and primacy of the people. However, the "democratic processes have not promoted self-governance". People have no effective control over their social, political and economic destiny or emancipation. The system of administration designed and practised by the political executive with the active support of the permanent civil services has reduced and limited the sovereignty of the people to a mere right to exercise their franchise at the elections.
The "principles" that the Constitution ordained to be "fundamental in the governance of the country" have been blatantly disregarded and good governance has eluded the people. Unfortunately, public administration in India in its tenor and approach has largely continued to be colonial, one that suited the ethos and needs of the imperial masters and centralised authority. Far from being treated as the masters, the citizens are still treated as subjects and worse. The administrators or bureaucrats instead of being at the service of the people, continue the colonial mai-baap model. According to the Constitution Commission: "The permanent civil service is another gargantuan structure. The salaries, perquisites and the other benefits of office are so heavy that very little is left out of the196
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revenues towards social infrastructure, social security, health, and education and other needs of the society."
In a democratic polity, administration must be citizen-friendly. Corruption, delays and harassment at levels of public dealing need to be attended to and remedied on the highest priority basis.
In the words of Prime Minister Vajpayee, "India rightly boasted of having a great asset in its permanent but non-political and impartial Civil Services. Sadly, the rot has set in here too. Casteism, corruption and politicisation have eroded the integrity and efficacy of our Civil Services structure". All the State functionaries must realise that they are citizens first and always accountable, answerable and responsible to their fellow citizens at large. They must respect dissent, listen to complaints and provide redressal.
The Constitution Commission commented on the increasing costs of government and the administration and said that the fundamental breach of constitutional faith was the neglect of their ultimate source of power, the people. It added:
"Public servants and institutions are not alive to the basic imperative that they are servants of the people meant to serve them. The dignity of the individual enshrined in the Constitution has remained an unredeemed pledge. There is, thus, a loss of faith in the Governments and governance. Citizens see their Governments besieged by uncontrollable events and are losing faith in institutions. Society is unable to cope up with current events."
Several very distinguished former members of the ICS and IAS have strongly suggested the abolition of the All India Services or cutting the bureaucrats to size and shown their place in a democratic polity. A former IFS officer from Orissa (Shri R. Misra)'writes:
"It is the District administration (and down below) which means 'Government' in the true sense, notwithstanding the trappings of democracy at the State and Central levels. The Subedari system of the Moghul empire, polished and perfected during British raj still rules the roost as far as the common man is concerned. Until and unless this is changed upside down by entrusting real power and responsibility of administration to elected representatives at the Village, Block and District levels, the administration shall continue fighting for loaves and fishes, of power so as to utilise the bureaucracy for their selfish ends. Such a change can be effected only by amending/modifying all the relevant laws and rules in order to usher in true democracy."
Mechanisms have to be developed for citizens' grievance ventilation and redressal. Politicisation of bureaucracy and interference of administration in the lives of citizens will need to be ended. Questions of appointment, promotion, transfer of civil servants and their interface with Ministers, etc. have to be looked into; and healthy norms of accountability to the people established through necessary administrative reforms. Also, questions that deserve to be carefully considered include:
(/) need   for   rationalisation   and   drastic   downsizing   of   the bureaucracy, cutting down the non-governmental functions of government and reducing the overall costs of administration at every level,
(if) inculcating a work culture and a spirit of efficiency and excellence,
(Hi) ensuring better accountability procedures by curbing the tendency of having multiplicity of hierarchical levels, diffusion of responsibility and passing the buck,
(;V) ridding the services of casteism, corruption and politicisation,
(v) devising effective ways of prompt decision making, quick disposal and avoidance of delays, misuse of discretion and attendant corruption,
(vi) clear assignment of responsibility, decentralised decision-making and delegation of authority, transparency in administration and right to information,
(vii) making it obligator)' for bureaucrats at all levels to make a declaration of all assets and liabilities of self, spouse and dependents - declaration to be available to citizens on demand, (viii) full use of all the new and emerging technologies for more efficient governance,
(ix) making denial of legitimate service to a citizen a serious conduct offence,
(x) review of procedures for inquiries, punishment etc. including review of Article 311.
In short, the issue is of making administration citizen-friendly.
[Also see under chapter 9 on 'Corruption']
The recommendations made by the police wizard, Ved Marwah in a study for the present project, deserve immediate consideration. To make the law and order machinery citizen-friendly, he suggests:
(/') Insulating the police from external interference, specially political; the tightening of command and control systems; and ensuring that the leadership at all levels conducts itself in a198
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professional manner and does not succumb to political pressures
and, finally, holding it accountable for the lapses of the force. (if) Assuring officers in sensitive posts a fixed tenure, normally not
to be transferred before the end of the tenure without valid
reasons stated in writing. (Hi) Separating the law and order cadre from investigation branch,
separate cadres for the armed police, intelligence and traffic. (iv) Replacing the 1861 Police Act by a new Act based on the model
proposed by the National Police Commission, (v) Strengthening the criminal justice system by suitably amending
the Criminal Procedure Code and the Indian Evidence Act. (yi) Revising fully the old Police Manuals, some dating back to the
nineteenth century. (vii) Public grievances cells to supplement the efforts of vigilance
cells within the department. (viii) Modernisation of the police training and equipment.
[For extracts from Vohra Committee Report, see Annexure II]
Reforming the administration: If the aim is to achieve a citizen-friendly administration, to facilitate time bound, efficient and corruption and harassment free service to the citizen, how do we really go about it? In this connection some of the very perceptive recommendations worked out as part of this reform project by the experienced senior administrator, P.K. Dave, if implemented, are likely to bring about greater transparency and enforce better accountability among our administrators. These deserve serious attention:
(/) First and foremost, there has to be a behavioural and attitudinal
change in the civil services. The civil servant must be trained to
serve the people. (if) Denial of timely service to the public must be specifically made
a serious conduct offence and subjected to summary and
exemplary punishment. (Hi) There is need to review the prescribed procedures for inquiries,
punishments, appeals, etc., to shorten their duration and to
reduce the possibility of interlocutory delays or, on the other,
more than one appeal. (iv) Supervision and inspection must be prescribed as primary duties
of the higher echelons and negligence in this matter made a
black mark for the purpose of performance evaluation and
promotion, (v) A   prominently   displayed   and   widely   published   Citizens'
Charter may be the principal declaratory mission statement on
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behalf of each department and office having dealings with the public. Such a declaration should list the services lawfully available, the charges to be paid if any, the time usually taken (same day in most cases), and it should further specify the point at which delays or harassment can be reported, or queries as to status of an application made.
[Some departments/offices in the States as also at the Union Government level have come up with such charters but generally the progress has been slow. Out of about 400 expected only 68 have been issued at the Union Government level. Also, adherence remains weak and red tape is still strong. Also, all others particularly those with direct public dealings need to issue and publicise their charters for the citizens.] (yi) Similarly, at the points at which reports of crime, or of fear for safety of person or property are to be made, there must be a very clear enunciation of the rights of the complainant and, as a corollary, the rights of an accused person.
(v/7) The   basic   requirements   for   the   success   of  the   above prescriptions are:
(a) A true and effective decentralisation of powers, bringing almost all rule-based non-discretionary powers for granting citizen services, down to the very cutting edge. In other words the citizen should go to only one point where he would hand in his request and get the service he requires.
(c)   For all citizen services, a time limit for delivery should be prescribed, displayed prominently, and enforced strictly.
(d)   For every office having a large number of public dealings, schemes for total computerisation should be set in motion. Every citizen request (and report), should be entered into the system on receipt, and automatically go into a central data bank, as should the date of issue of sanction, permit, etc.
(e)   Once the computerised system is established, there should be a central point of enquiry where, on giving particulars about a request or case, the reception desk should itself access the data bank on its computer, get a response about the status of the citizen's request, and give the citizen a printout with an indication about the time that would be required for fulfiling his request.
(viif) The elimination of out-of-date and unnecessary laws is said to be already in process. This should be completed as quickly as possible. The same applies to redundant, or unnecessarily complex rules, regulations and forms so as to simplify matters for the citizen.200                                                       Blueprint of Political Reforms
(ix) Publication and printing of Acts, rules and regulations and guidelines for the citizen must be kept up-to-date and their availability singly should be an obligatory service of government.
(x) It may be advisable to consider establishment of a Civil Service Board entrusted with transfers and promotions and of disciplinary matters affecting a person serving under the government.
NCRWC Recommendations: Of the recommendations of the National Commission to Review the Working of the Constitution on the Executive and Public Administration, some may need to be reiterated. The Commission refers to a sense of revulsion against the State and a deep distrust against the machinery of the government, particularly - the police and the bureaucracy. It adds that there is pervasive and cynical disbelief that anything will change at all. Generally the NCRWC recommendations have been built on the basic premise that more devolution, decentralisation and democratisation of powers is necessary. It suggests the elected bodies at the level of districts as the basic units of development planning and execution with computerisation of land records and use of modern methods of management curtailing the bureaucratic apparatus. The Commission endorses the suggestion for setting up Civil Services Boards to deal with matters of placement, promotion and transfer. Some of the more important recommendations that deserve consideration are:
(/) Above a certain level-say the Joint Secretary level - all posts should be open for recruitment from a wide variety of sources including the open market.
(if) Officials, before starting their career, in addition to the taking of an oath of loyalty to the Constitution, should swear to abide by the basic principles of good governance. (Hi) Constitutional safeguards to services under Article 311 may
need reconsideration to ensure greater accountability. (iv) The administrative structure and systems have to be consciously redesigned. The specialist should not be required to play second fiddle to the generalist at the top.
(v) Right to information should be guaranteed to ensure flow of information to citizens. In fact, we should have an oath of transparency in place of an oath of secrecy. Administration should become transparent and participatory. Right to information can usher in many benefits, such as speedy disposal of cases, minimising manipulative and dilatory tactics of the
I
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babudom, and, last but most importantly, putting a considerable check on graft and corruption.
(vi) Think tanks and organised intellectual groups should have to be promoted through state funding, etc. without abridging their autonomy.
(vii) A thorough change in the form, working and structuring of Foreign Affairs mechanisms including the External Affairs Ministry is called for. Foreign policy implementation calls for cutting through the mind-set of a generation.
(viii) Where public servants cause loss to the State by their mala fide actions or omissions, they should be made liable to make good the loss caused and, in addition, pay damages.
(ix) A law should be enacted to provide for forfeiture of benami property of corrupt public servants as well as non-public servants.
(x) The Prevention of Corruption Act, 1988 should be amended to provide for confiscation of the property of a public servant who is found to be in possession of property disproportionate to his/her known sources of income and is convicted for the said offence.
(xi) The Constitution should provide for appointment of Lok Pal. The Prime Minister should be kept out of the purview of the Lok Pal. The Union Government should take steps for early enactment of the Central Vigilance Commission Bill.
(xii) When once a Commission of Inquiry is constituted under the Commissions of Inquiry Act, 1952 or otherwise, the Government should consult the Chairperson of the Commission in respect of time required for completion/finalisation of the report. Once such a time is specified, the Commission should adhere to it. The Action Taken Report on the report should be announced by the Government within a period of three months from the date of submission of the report. [For full summary of NCRWC Recommendations, see Annexure I].
Conclusion
We need both stability and responsibility. Government must provide good governance. Good governance is necessarily democratic, participatory, transparent, accountable and citizen-friendly. It must be responsible to the people and responsive to their aspirations and needs. It must be reasonably stable to be able to concentrate on development and governance. To meet situations of hung houses and unstable Ministries, (i) the rules may provide for the election of the Leader of the House who may then be appointed Prime Minister/Chief Minister and may be202
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removable only by a constructive vote of no-confidence passed by a special majority, (ii)a strict ceiling of 10% of the membership of the popular House be placed on the number of Ministers and equivalent posts, (iii) all defectors - whether single or in groups - must stand immediately disqualified, (iv) question of government losing majority support should be determined only on the floor of the House and the President/Governor should have no role to keep a head-count during intersession periods, to listen to representations or receive letters of withdrawal of support etc. which only encourage defections and realignments to secure ministerial berths or the like.
So far as the administrative services at all levels are concerned, it is most essential that they move out of the colonial mind set of being the masters and rulers and assume the role of servants of the people to provide clean, transparent, citizen-friendly governance to all without any discrimination. This would require decentralisation and delegation of power, full use of new technologies, downsizing of the bureaucracy, inculcating a work culture and ensuring greater efficiency and accountability, grievance redressal and open government.
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AnnexureI
Recommendations on the Executive made by the National
Commission to Review the Working of the Constitution
(31 March 2002)
The Executive
(1) While   improving   the   nature   and   institutional   response   of administration to the challenges of democracy is imperative, the system can deliver the goods only through devolution, decentralisation and democratisation thereby narrowing the gap between the base of the polity and the super structure.                                                       [Para 6.2.8]
(2) District should be considered as a basic unit of planning for development.  Functions, finances, and functionaries relating to the development programmes would have to be placed under the direct supervision and command of elected bodies at the district levels of operation  to  give  content  and  substance  to  such  programmes  of development and public welfare. This would, to a substantial degree, correct the existing distortions and make officials directly answerable to the people to ensure proper implementation of development programmes under the direct scrutiny of people.                                      [Para 6.4.1 ]
(3) India should move to a system where the State guarantees the title to land after carrying out extensive land surveys and computerising the land records. It will take some time but the results would be beneficial for investment in land. This will be a major step forward in revitalising land administration in the country as it would enable Right to access, Right to use and Right to enforce decisions regarding land. Similar rationalisation of records relating to individuals rights in properties other than privately held lands (which are held in common) would improve operational efficiency which left unattended foment unrest. A coherent public policy addressed to the modern methods of management would contribute to better use of assets and raise dynamic forces of individual creativity. Run away expansion in bureaucratic apparatus of the State would also get curtailed by new management system.                                  [Para 6.4.2]
(4)   Energetic efforts should be made to establish a pattern of cooperative relationship between the State and associations, NGOs and other voluntary bodies to launch a concerted effort to regenerate the springs of progressive social change. State and civil society are not to be treated antithetical but complementary.                                 [Para 6.5.4]
(5)    The   questions   of  personnel   policy   including   placements, promotions, transfers and fast-track advancements on the basis  of
i
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forward-looking career management policies and techniques should be managed by autonomous Personnel Boards for assisting the high level political authorities in making key decisions. Such Civil Service Boards should be constituted under statutory provisions. They should be expected to function like the UPSC. The sanctity of parliamentary legislation under Article 309 is needed to counteract the publicly known trends of the play of unhealthy and destabilising influences in the management of public services in general and higher civil services in particular.                                                                         [Para 6.7.1]
(6)  Above a certain level—say the Joint Secretary level—all posts should be open for recruitment from a wide variety of sources including the open market. Government should specialise some of the generalists and generalise some of the specialists through proper career management which has to be freed from day to day political manipulation and influence peddling.                                                            [Para 6.7.2]
(7)  Social audit of official working should be done for developing accountability and answerability. Officials, before starting their career, in addition to the taking of an oath of loyalty to the Constitution, should swear to abide by the basic principles of good governance. This would give renewed sense of commitment by the executives to the basic tenets of the Constitution.                                                            [Para 6.7.3]
(8)  The services have remained largely immune from imposition of penalties due to the complicated procedures that have grown out of the constitutional guarantee against arbitrary and vindictive action (Article 311). The constitutional safeguards have in practice acted to shield the guilty against swift and certain punishment for abuse of public office for private gain. A major corollary has been erosion of accountability. It has accordingly become necessary to re-visit the issue of constitutional safeguards under Article 311 to ensure that the honest and efficient officials are given the requisite protection but the dishonest are not allowed to prosper in office. A comprehensive examination of the entire corpus of administrative jurisprudence has to be undertaken to rationalise and simplify the procedure of administrative and legal action and to bring the theory and practice of security of tenure in line with the experience of the last more than 50 years.                                                 [Para 6.7.4]
(9)  The civil service regulations need to be changed radically in the light  of contemporary  administrative   theory  to   introduce   modern evaluation methodology.                                                     [Para 6.7.5]
(10) The administrative structure and systems have to be consciously redesigned to give appropriate recognition to the professional  and technical services so that they may play their due role in modernising our economy and society. The specialist should not be required to play second fiddle to the generalist at the top. Conceptually we need to206
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develop a collegiate style of administrative management where the leader is an energiser and a facilitator, and not an oracle delivering verdicts from a high pedestal.                                                                  [Para 6.7.6]
(11)  A parliamentary legislation under Article 312(1) should be enacted. It should be debated in professional circles as well as by the general public.                                                                   [Para 6.7.7]
(12) Right to information should be guaranteed and needs to be given real  substance.   In  this  regard,  government  must  assume  a  major responsibility and mobilise skills to ensure flow of information to citizens. The traditional insistence on secrecy should be discarded. In fact, we should have an oath of transparency in place of an oath of secrecy. Ad​ministration should become transparent and participatory. Right to infor​mation can usher in many benefits, such as speedy disposal of cases, mini​mising manipulative and dilatory tactics of the babudom, and, last but most importantly, putting a considerable check on graft and corruption. [Para 6.10]
(13) The Union Government should take steps to move the Parliament for early enactment of the Freedom of Information Legislation. It will be a major step forward in strengthening the values of a free and democratic society.                                                                              [Para 6.11]
(14) To remain actively involved in new development programmes the people would also need the support of well organised, well prepared, knowledge-oriented personnel and well thought out policies. Think tanks and organised intellectual groups would have to be promoted through state funding, etc. without abridging their autonomy.               [Para 6.12]
(15) The structural problems of foreign policy would be to constantly aim at making the best possible use of the international order and use it to our advantage. In the country's governance, the duality of foreign and domestic policy should end. The two should not be antithetical. A serious effort is required to combine the two to recast relations and launch a creative initiative to achieve strategic partnerships the world over on the principles of inter-dependence without domestic interests being relegated to the background. This calls for a thorough change in the form, working and structuring of Foreign Affairs mechanisms including the External Affairs Ministry. Foreign policy implementation calls for cutting through the mind-set of a generation.                                                [Para 6.14]
(16) One of the measures adopted in several western countries to fight corruption  and  mal-administration   is  enactment  of Public   Interest Disclosure Acts which are popularly called the Whistle-blower Acts. Similar law may be enacted in India also. The Act must ensure that the informants   are   protected   against   retribution   and   any   form   of discrimination for reporting what they perceived to be wrong-doing, i.e., for bona fide disclosures which may ultimately turn out to be not entirely or substantially true.                                                         [Para 6.16.3]
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(17)  The Government should examine the proposal for enacting a comprehensive law to provide that where public servants cause loss to the State by their mala fide actions or omissions, they would be made liable to make good the loss caused and, in addition, would be liable for damages.                                                                           [Para 6.17]
(18) The Union Government should frame rules, without further loss of time, under Section 8 of the Benami Transactions (Prohibition) Act, 1988 for acquiring benami property. Further, a law should be enacted to provide for forfeiture of benami property of corrupt public servants as well as non-public servants.                                                 [Para 6.19]
(19) The Government should examine enacting a law for confiscation of illegally acquired assets on the lines suggested by the Supreme Court in Delhi Development Authority v. Skipper Construction Co. (P) Ltd., AIR 1996 SC 2005. There is no need to set up an additional independent Authority  to   determine   this   issue   of confiscation.   The   Tribunal constituted under the Smugglers and Foreign Exchange Manipulators (Forfeiture of Property) Act, (SAFEMA) 1976, which could deal with similar situation arising out of other statutes may be conferred additional jurisdiction to determine cases of confiscation arising out of the Benami Transactions (Prohibition) Act, 1988 and the Prevention of Corruption Act, 1988, (as may be amended) and other legislations which empower confiscation of illegally acquired assets. Tribunal will exercise distinct and separate jurisdictions under separate statutes.                 [Para 6.20.2]
(20)  The Prevention of Corruption Act, 1988 should be amended to provide for confiscation of the property of a public servant who is found to be in possession of property disproportionate to his/her known sources of income and is convicted for the said offence. In this case, the law should shift the burden of proof to the public servant who was convicted. In other words, the presumption should be that the disproportionate assets found in possession of the convicted public servant were acquired by him by corrupt or illegal means. A proof of preponderance of probability shall be sufficient for confiscation of the property. The law should lay down that the standard of proof in determining whether a person has been benefited from an offence and for determining the amount in which a confiscation order is to be made, is that which is applicable to civil cases, i.e. a mere preponder​ance of probability only. A useful analogy may be seen in Section 2(8) of the Drug Trafficking Act 1994 in United Kingdom.                [Para 6.20.3]
(21) The Constitution should provide for appointment of Lok Pal. The Prime Minister should be kept out of the purview of the Lok Pal.
[Para 6.21.1]
(22) The Union Government should take steps for early enactment of the Central Vigilance Commission Bill, already introduced in Parliament.
[Para 6.22]208
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(23) The Constitution should contain a provision obliging the States to establish the institution of Lokayuktas in their respective jurisdictions in accordance with the legislation of the appropriate legislatures.
[Para 6.23.2]
(24)  When once a Commission of Inquiry is constituted under the Commissions of Inquiry Act, 1952 or otherwise, the Government should consult the Chairperson of the Commission in respect of time required for completion/finalisation of the report. Once such a time is specified, the Commission should adhere to it. The Action Taken Report on the report should be announced by the Government within a period of three months from the date of submission of the report.                [Para 6.24.2]
A
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Extracts from the Vohra Committee Report
CBI has reported that all over India crime syndicates have become a law unto themselves. Even in the smaller towns and rural areas, muscle-men have become the order of the day. Hired assassins have become a part of these organisations. The nexus between the criminal gangs, police, bureaucracy and politicians has come out clearly in various parts of the country. The existing criminal justice system, which was essentially designed to deal with the individual offences/crimes, is unable to deal with the activities of the mafia; there are insurmountable legal difficulties in attaching/confiscation of the property acquired through mafia activities.
Concluding his analysis, Director CBI has made the following suggestions to bring under control the activities of the criminal Syndicates:
(0 Identification of offences and award of deterrent punishments,
including preventive detention.
(ii) Trial procedures should be simplified and hastened. (Hi) Surveillance should be carried out through finger printing,
photographs and dossiers. (iv) Monitoring mechanisms should be established at the State and
Central levels.
(v) Establishment of Special Cells in the State CIDs and CBI. (vi) Suitable amendments should be introduced in the existing laws to   more   effectively   deal   with   the   activities   of   Mafia organisations,  etc.; this would also  include review  of the existing laws;
(yii) A detailed case study of 10-15 cases would provide useful information regarding the administrative level measures which would be required to be taken to effectively tackle the functioning of mafia organisations. The CBI can do this within a short period.
DIB has reported that due to progressive decline in the values of
public life in the country "warning signals of sinister linkage between the
underworld, politicians and the bureaucracy have been evident with
disturbing regularity, as exemplified by the exposures of the networks of
the Bombay blast case." He has recommended immediate attention to:
(/) Identification of the nexus between the criminals/mafia and
anti-national  elements  on  the  one  hand  and bureaucrats,210
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politicians and other sensitively located individuals on the other hand.
(//) Identification of the nature and dimensions of these linkages on the various institutions, viz., the electoral, political, economic, law and order and the administrative apparatus. (Hi) Nexus, if any, between the domestic linkages with foreign
intelligence, (zv) Necessary  action  to  show  effective  action  to  counteract/
neutralise the mafia activities, (v) Political and legal constraints in dealing with the covert/illegal
functioning of the linkages.
Like the Director CBI, the DIB has also stated that there has been a rapid spread and growth of criminal gangs, armed senas, drug mafias, smuggling gangs, drug peddlers and economic lobbies in the country which have, over the years, developed an extensive network of contacts with the bureaucrats/Government functionaries at the local levels, politicians, media persons and strategically located individuals in the non-State sector. Some of these syndicates also have international linkages, including the foreign intelligence agencies.
DIB has stated that the network of the Mafia is virtually running a parallel Government, pushing the State apparatus into irrelevance. It is thus most immediately necessary that an institution is established to effectively deal with the menace.
The following conclusions can be drawn:
(/') On the basis of the extensive gained by our various concerned intelligence, investigative and enforcement agencies, it is apparent that crime syndicates and mafia organisations have established themselves in various parts of the country. (if) The various crime syndicate/mafia organisations have developed significant muscle and money power and established linkages with governmental functionaries, political leaders and others to be able to operate with impunity (as recently exemplified by the activities of the Memon Brothers and Dawood Ibrahim). (Hi) While the CBI and IB and the various agencies under the Department of Revenue, in their normal course of functioning, come across information relating to the linkages of crime syndicates/mafia organisations, there is presently no system under which they are expected to pass on such information to an identified nodal agency....
THE JUDICIARY
Jurisdiction and Accountability
In a democratic system of governance such as the one that 'We, the people' gave to ourselves, an independent judiciary was expected to play a crucial role. Among the foundational objectives of our polity, the founding fathers accorded the highest place to justice. The Preamble to the Constitution spoke of the resolve to secure "Justice, social, economic and political" to "all its citizens". It was natural that the people turned to judiciary as the bastion of hope for getting protection against injustice. But, of late, like the legislature and the executive, judiciary also seems to be failing in many parts. Things are getting increasingly disturbing and one is no more in a position to say that all is well with the judiciary.
There is every need to review the working of the judiciary during the last half-a-century and more, to assess how far our justice delivery system has been able to provide equal justice to all the people as ordained by the basic scheme of the Constitution. And, if we have failed or there are shortcomings ip the system, what can be done to remedy the situation. How far the judiciary has been able to fulfil the role expectations and how can we prevent the fault lines from bringing down the entire edifice can best be examined by focusing on the problems that have arisen in the course of interplay of the judiciary with the executive, the legislature and the people at large. An alternative or supplementary approach may be to look at systemic problems of the judiciary and its constraints in relating to the other organs of the State, becoming more citizen-friendly and providing speedy justice at affordable costs. Possibly, a distortion in the mechanism of checks and balances or overstepping the jurisdictional limits could have resulted in aberrations.
Unfortunately, in the entire intellectual discourse on constitutional and political reforms, judiciary has been generally treated as a 'holy cow', there  is  tremendous reluctance to judge  the judges  and consider212
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reforming the system of judicial administration. On an objective analysis, however, the case for some far-reaching judicial reforms may be found to be unassailable and at least deserving of as much importance and urgency as reforms in any other area.
Structure and Functions of the Judiciary
The High Courts and the Supreme Court set up by the Constitution as parts of an independent judiciary, form a single integrated judicial structure with jurisdiction over all laws - Union, State, civil, criminal or constitutional. Unlike the US, we do not have separate Federal and State Court systems. The entire judiciary is one hierarchy of courts. It not only adjudicates disputes and acts as the custodian of individual rights and freedoms but may from time to time need to interpret the Constitution and review legislation to determine its vires vis-a-vis the Constitution. The word of the Supreme Court is the final law of the land binding on all lower courts unless its interpretation is reviewed or reversed by the Supreme Court itself or the law or the Constitution is suitably amended by Parliament. The Supreme Court also functions as the arbiter of any disputes in regard to jurisdiction and distribution of powers between the Union and the States in the context of the federal structure inter alia with powers of legislation divided between the Union Parliament and State Legislatures.
Judiciary and Parliament
Under the scheme of the Constitution the Parliament and the Judiciary come into contact with each other in many ways. Their interface and interrelationship, therefore, assumes significance.
Apart from its powers to legislate in matters concerning the judiciary, Parliament may by law provide for the establishment of an administrative tribunal for the Union and a separate administrative tribunal for each State or for two or more States. The law made under the provision may specify the jurisdiction and powers of the tribunals. Such law may exclude the jurisdiction of all courts, except the jurisdiction of the Supreme Court under Article 136, with respect to certain specified matters (Articles 323A and 323B). Further, the Constitution empowers Parliament to create an all-India judicial service which shall not include any post inferior to that of a district judge [Articles 312(1) and (3)]. [See under the chapter on 'The Legislature']
Judicial Review and Due Process: In the British parliamentary system, Parliament was by tradition supposed to be supreme and sovereign. There were, till very recently, no limitations on its powers, at least in theory, inasmuch as there was no written constitution and the
Judiciary had no power of judicial review of legislation. In the US system, the Supreme Court with its power of judicial review and of interpreting the Constitution had assumed supremacy with virtually no limits recognised on the scope of judicial review and judicial pronouncements on the legality of legislation being final.
In India, the Constitution has arrived at a middle course and a compromise between the British sovereignty of Parliament and American judicial supremacy. We are governed by the rule of law and judicial review of administrative action is an essential part of rule of law. Courts in India are also endowed with powers of judicial review of legislation. Incorporation of a chapter on fundamental rights in the Constitution of India makes judicial review specially relevant. Article 12 guarantees fundamental rights against all State action. And, 'State' under this article has been defined to include the Government and Parliament of India and the Government and the Legislature of each of the States and all local or other authorities within the territory of India or under the control of the Government. But, judicial review in India is conceived by the founding fathers as limited. The US Constitution (Constitutional Amendments) provides that a man may not be deprived of his right to liberty and property except according to 'due process of law'. The Indian Constitution, however, lays down that a man may not be deprived of his right to liberty except according to 'the procedure established by law'. The due process of law gives wide scope to the Supreme Court to grant protection to the rights of its citizens. It can declare laws violative of these rights void not only on substantive grounds of being unlawful, but also on procedural grounds of being unreasonable. Our Supreme Court, while determining the constitutionality of a law, however is expected to examine only the substantive question, i.e., whether the law is within the powers of the authority concerned or not. It is not expected to go into the question of its reasonableness, suitability or policy implications.
Under the Constitution, the Supreme Court is expected to pronounce its judgement on a specific case through a specific petition. There should be an aggrieved person who petitions the Court to challenge the constitutionality of the statute which has adversely affected his rights. He has to show that he has sustained or is in immediate danger of sustaining some direct injury as a result of the enforcement of the statute, and that the injury complained of is justiciable.
In the Constituent Assembly, there was considerable discussion on the desirability or otherwise of incorporating in the Constitution the 'due process of law' clause. The founding fathers, after due deliberation, decided against adopting the American precedent and opted in favour of the formulation "in accordance with procedure established by law." However, the Supreme Court by its verdicts has practically brought the214
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due process clause back into the Constitution. This goes against the basic scheme of the Constitution under which judiciary cannot make laws or amend the Constitution through any innovative or creative interpretation. [For' Anti Defection Law' see under the chapter on 'The Legislature']
Courts and Parliamentary Privilege Law: It has been held by the Supreme Court in the Searchlight case that the freedom of speech conferred on members under Article 105 is subject only to those provisions of the Constitution which regulate the procedure of Parliament and to the rules and standing orders of the House, but is free from any restrictions which may be imposed by any law made under Article 19(2) upon the freedom of speech of an ordinary citizen. Any investigation outside Parliament in respect of anything said or done by members in the discharge of their parliamentary duties would amount to a serious interference with the members' rights. Even though a speech delivered by a member in the house may amount to contempt of court, no action can be taken against him in any court. A court being an outside authority, does not have the power to investigate the matter.
The courts of law in India have recognised that a House of Parliament or a State Legislature is the sole authority to judge as to whether or not there has been a breach of privilege in a particular case. It has also been held that the power of the House to commit for contempt is identical with that of the House of Commons and that a court of law would be incompetent to scrutinise the exercise of that power.
The immunity from external influence or interference, however, does not mean an unrestricted licence of speech within the walls of Parliament. It is important to remember that the privileges of the Houses and members and committees thereof are subject to other provisions of the Constitution being construed harmoniously. Thus, for example, the privilege of freedom of speech in Parliament will be subject to rules of procedure framed by Houses of Parliament under Article 118. Article 121 forbids discussion in Parliament on the conduct of judges except on a motion for their removal (MS. Sharma v. Sri Krishna Sinha, AIR 1959 SC 395).
In 1965, the Supreme Court in its advisory opinion in Special Reference Case of 1964, (Keshav Singh's case), observed as follows:
"It would not be correct to read the majority decision in the Searchlight case as laying down a general proposition that whenever there is a conflict between the provisions of the latter part of Article 194(3) and any of the provisions of the fundamental rights guaranteed by Part III, the latter must yield to the former. The majority decision, therefore, must be taken to have settled that Article 19( 1 )(a) would not apply, and Article 21 would.
In dealing with the effect of the provisions contained in clause (3) of Article 194, whenever it appears that there is a conflict between the said provisions and the provisions pertaining to fundamental rights, an attempt will have to be made to resolve the said conflict by the adoption of the rule of harmonious construction."
The Allahabad High Court, in their judgement in Keshav Singh's case dated 10 March 1965 (i.e. delivered after the advisory opinion of the Supreme Court), observed as follows:
"(0 In our opinion, both upon authority and upon a consideration of the relevant provisions of the Constitution, it must be held that the Legislative Assembly has, by virtue of Article 194(3), the same power to commit for its contempt as the House of Commons has.
(/'/) In our opinion, the provisions of Article 22(2) of the Constitution cannot apply to a detention in pursuance of a conviction and imposition of a sentence of imprisonment by competent authority.
(Hi) Since we have already held that the Legislative Assembly has the power to commit the petitioner for its contempt and since the Legislative Assembly has framed rules for the procedure and conduct of its business under Article 208(1), the commitment and deprivation of the personal liberty of the petitioner cannot but be held to be according to the procedure laid down by law within the meaning of Article 21 of the Constitution.
(iv) Once we come to the conclusion that the Legislative Assembly has the power and jurisdiction to commit for its contempt and to impose the sentence passed on the petitioner, we cannot go into the question of correctness, propriety or legality of the commitment. This Court cannot, in a petition under Article 226 of the Constitution, sit in appeal over the decision of the Legislative Assembly committing the petitioner for its contempt. The Legislative Assembly is the master of its own procedure and is the sole judge of the question whether its contempt has been committed or not."
The Government, therefore, decided that an amendment of the Constitution was not necessary. It was of the opinion that the Legislatures and the Judiciary would develop their own conventions in the light of the opinion given by the Supreme Court and judgement pronounced by the Allahabad High Court. It may, therefore, be seen that the judgement of216
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the Supreme Court in the Searchlight case is final till today insofar as matters of privilege are concerned. [Also see under the chapter on "The Legislature']
As far as the constitutional stipulation "until defined by Parliament by law" and the question of defining or codifying the parliamentary privileges are concerned, opinions are divided. It is, however, clear that the Constitution makers did envisage codification of privileges by law and Parliament has been avoiding doing so to avoid being subjected to judicial review and scrutiny. The Press and the citizens would naturally like to have greater transparency and to know what precisely are the privileges. For this, earlier these are codified the better.
The National Commission to Review the Working of the Constitution (NCRWC) has made the following observations and recommendations in regard to parliamentary privileges:
"The privileges of legislators should be defined and delimited for the free and independent functioning of Parliament and State Legislatures. It should not be necessary to run to the 1950 position in the House of Commons every time a question arises as to what kind of legal protection or immunity a Member has in relation to his or her work in the House."
"The law of immunity of members under the parliamentary privilege law was tested in P. V. Narasimha Rao v. State (CBI/SPE), AIR 1998 SC 2120. The substance of the charge was that certain members of Parliament had conspired to bribe certain other members to vote against a no-confidence motion in Parliament. By a majority decision the Court arrived at the conclusion that while bribe-givers, who were members of Parliament, could not claim immunity under Article 105, the bribe-takers, also members of Parliament, could claim such immunity if they had actually spoken or voted in the House in the manner indicated by the bribe-givers. It is obvious that this interpretation of the immunity of members of Parliament runs counter to all notions of justice, fair play and good conduct expected from members of Parliament. Freedom of speech inside the House cannot be used by them to solicit or to accept bribes, which is an offence under the criminal law of the country. The decision of the court in the aforesaid case makes it necessary to clarify the true intent of the Constitution. To maintain the dignity, honour and respect of Parliament and its members, it is essential to put it beyond doubt that the protection against legal action under Article 105 does not extend to corrupt acts.
A second issue that was raised in this case concerned the authority competent to sanction prosecution against a member in
respect of an offence involving acceptance of a consideration for speaking or voting in a particular manner or for not voting in either House of Parliament. A Member of Parliament is not appointed by any authority. He is elected by his or her constituency or by the State Assembly and takes his or her seat on taking oath prescribed by the Constitution. While functioning as a Member he or she is subject to the disciplinary control of the presiding officer in respect of functions within the Parliament or in its Committees. It would, therefore, stand to reason that sanction for prosecution should be given by the Speaker or the Chairman, as the case may be. The Commission recommends that Article 105(2) may be amended to clarify that the immunity enjoyed by Members of Parliament under parliamentary privileges does not cover corrupt acts committed by them in connection with their duties in the House or otherwise. Corrupt acts would include accepting money or any other valuable consideration to speak and/or vote in a particular manner. For such acts they would be liable for action under the ordinary law of the land. It may be further provided that no court will take cognisance of any offence arising out of a Member's action in the House without prior sanction of the Speaker or the Chairman, as the case may be. Article 194(2) may also be similarly amended in relation to the Members of the State Legislatures."
These recommendations of the National Commission deserve to be accepted and implemented without delay.
Independence of Judiciary
In a representative democracy, administration of justice assumes special significance in view of the rights of individuals which need protection against executive or legislative interference. This protection is given by making the judiciary independent of the other two organs of the government and supreme in its own sphere. The Constitution attaches great value to the independence of the judiciary which is essential to rule of law and constitutionalism and for the effective functioning of judicial administration. An independent judiciary is pre-requisite of a federal polity, wherein there is a constitutional division of powers between the federal government and governments of the constituent units and a functional division of powers between the executive, legislature and judiciary. Also, an independent and impartial judiciary is essential for ensuring human rights and protecting democracy. Only an independent judiciary can act effectively as the guardian of the rights of the individual and the Constitution.218
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There are many devices in the Indian Constitution which ensure the independence of the courts. Independence is ensured by the judges
(f) subscribing to an oath or affirmation, (//) having security of tenure, 65 years of age for the Supreme Court
and 62 years for the High Courts,
(Hi) not being removable except through a special procedure, (iv) having their privileges, allowances and perks protected and
charged on the Consolidated Fund, (v) being given the power to punish for their contempt, (v/) not being subject to discussion on the floor of a legislature for
their conduct,
(vii) functioning in open courts, (viii) recruitment and appointment of their own staff by the Supreme
Court, and
(ix) debarring the judges of the Supreme Court from practicing in India after retirement.
But, even judiciary has to act within its constitutionally ordained domain and within the limits of its jurisdiction. Judges also are not above the law. Rule of law and laws of the land apply to them as to any other citizen. If anything, they have added responsibilities because of the position they occupy and they are also fully accountable to the people for what they do or do not do.
Judicial Activism and PIL: What came to be called "Judicial Activism" was born as a corrective to inaction or failure of the executive and the legislature to provide clean, competent and citizen-friendly governance. In the historic judgement in the Judges' Transfer case, the seven-judge Constitution Bench of the Supreme Court held that any member of the public even if not directly involved but having "sufficient interest" can approach the High Court under Article 226, or in case of breach of fundamental rights the Supreme Court, for redressal of the grievances of the persons who cannot move the Court because of "poverty, helplessness or disability or socially or economically disadvantaged position". The Court can be approached even through a letter in such a case (S.P. Gupta v. President of India, AIR 1982 SC 149). After this judgement, it has been open to public-minded individual citizens or social organisations to seek judicial relief in the interest of the general public.
In Bandhua Mukti Morcha v. Union of India, AIR 1984 SC 803, an organisation dedicated to the cause of release of bonded labourers informed the Supreme Court through a letter that they conducted a survey of the stone quarries situated in Faridabad District of Haryana and found
that there were a large number of labourers working in such quarries under "inhuman and intolerable conditions" and many of them were bonded labourers. The petitioners entreated that a writ be issued for proper implementation of the various provisions of the Constitution and Statutes with a view to ending the misery, suffering and helplessness of those labourers. The court treated the letter as a writ petition and appointed a Commission consisting of two advocates to visit these stone quarries, make an enquiry and report to the court on the matter.
In Lakshmi Kant Pandey v. Union of India, AIR 1987 SC 232, a writ petition was filed on the basis of a letter complaining malpractices indulged in by social organisations and voluntary agencies engaged in the work of offering Indian children to foreign parents. It was alleged that in the guise of adoption, children of tender age were not only being exposed to a long dreadful journey to distant countries at great risk to their lives but also to uncertainty as to their shelter and future. Chief Justice P.N. Bhagwati laid down certain principles and norms to ensure the welfare of the children and directed the Government and various agencies dealing with the matter to follow them [(1987) 1 SCC 667].
In recent years, the Supreme Court has issued directions to control pollution, to check the evil of child prostitution, to revive a sick company to protect the livelihood of 10,000 employees, to look into the danger to safety in building a dam, to segregate the children of prostitutes from their mothers, to provide insurance to workers in match factories, to protect the Taj Mahal from environmental pollution etc. (Subhash v. State of Bihar, AIR 1991 SC 420; Vishalv. Union of India, (1990) 3 SCC 318; Workers ofRohtas Industries Ltd. v. Rohtas Industries Ltd., AIR 1990 SC 491; Tehri Baandh v. State of UP, (1991) 1 UJSC 121; Gaurav Jain v. Union of India, AIR 1990 SC 292; Mehta v. State ofT.N., AIR 1991 SC 417; M.C. Mehta v. Union of India, AIR 1997 SC 734). However, it has been held that non-justiciable political matters cannot be brought before the court under the guise of public interest litigation (Maharshi v. the State, AIR 1990 All. 52). Locus standi to file a petition depends on the facts as they exist. Even a journalist may file a writ petition if the case falls in the category of public interest litigation. On the other hand, if personal interest litigation is sought to be fought as public interest litigation, person instituting such litigation may be made to pay the costs. The Court should not allow an unscrupulous person to vindicate his personal grudge in the garb of public interest. (Rugmani v. Achutha, AIR 1991 SC 983; Bholanath v. State of UP. (1990) Supp SCC 151; Subhash v. State of Bihar, AIR 1991 SC 420; Chhetriya Pradushan v. State ofT.N., AIR 1991 SC 417; Chetriya Samiti v. State of UP. (1991)1 SCJ 130.
Thus, the innovative judicial approach to "Public Interest Litigation" came handy in case of acute social injustice, economic exploitation,
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denial of human rights, corruption and other offences against public interest. Even hyper-activism of judiciary was justified under the powers of judicial review. It drew its strength, relevance and legitimacy from the support it elicited from the people because of their total disenchantment with the other organs of the State run by the politicians and the bureaucrats. But, the scenario has since changed. Judiciary also can no more be said to be entirely free from maladies of corruption, inefficiency and misuse of authority that afflict other organs of the State. Recently, the then Chief Justice of India himself publicly stated that upto 20 per cent of the judges in the country were corrupt and brought the entire judiciary into disrepute.
In the Punjab Public Service Commission scam some High Court judges were "alleged to have participated in the fraud by bribing for effecting alteration of marks on the answer sheets of their sons and daughters, entitling to public posts as magistrates and sub-magistrates". The new Chief Justice of India, G.B. Pattanaik who took over on 8 November 2002, in an interview admitted that judiciary's image was dented by corruption. He referred to the allegations against judges in Punjab and Karnataka and said that if they were true, something needed to be done. C.J. Pattanaik felt that it was the "slackness of the Chief Justices concerned" that was "the main cause" and the antidote, therefore, was to have "strong Chief Justices in every High Court to manage the system".
Crossing Jurisdictlonal Limits and Invading Other Domains: Courts have been taking substantial governmental functions even in areas like mosquito eradication, Dengue fever and fumigation, garbage clearance etc. In some cases, the financial and technical feasibility of implementing its orders is not considered by the court. It has come to be believed widely that in the name of public interest, judiciary has begun to invade the exclusive legislative and executive domains, to exceed its legitimate jurisdictional limits and arrogate to itself more powers than what the founding fathers gave. Questions are sometimes raised about the practical viability, feasibility and implementability of some of the court verdicts. Fears are expressed of the courts being misused for vested political group interests and of the courts giving in to populism, craze for publicity and hogging headlines, overstepping the limits of judicial discretion, not exercising the essential judicial restraint and causing judicial excesses.
The courts have been reading into the Constitution what is non est and in effect legislating or even making the Constitution e.g. in the matter of the appointment of judges, misinterpreting parliamentary privileges and immunities in the JMM bribery case and allowing protection to MPs taking bribe of crores for casting their vote, holding even truth not to be a defence in contempt of court cases, laying down public policy or issuing
executive orders to public bodies and State authorities in different areas. In any case, judicial activism cannot be a solution of our problems. At best it can act as a temporary measure or as an emergency medication inasmuch as the Judiciary cannot take over the functions of either the executive or the legislature.
The judiciary would do well to remember that in the ultimate analysis orders of the courts have also to be given effect to only by the administration which functions under the political Executive. Judiciary has to be very cautious and must ensure that a situation is not reached where its orders or directives are no more fully respected or obeyed or are found to be just unimpiementable. The courts must also see that in the name of public interest litigation, false, frivolous, fraudulent or private interest motivated issues are not entertained.
Contempt of Court: A sensitive and controversial issue is that of the power of the courts to punish for their contempt. Articles 129 and 215 of the Constitution provide for the Supreme Court and the High Courts being courts of record and having all the powers of such courts including the power to punish for their own contempt. The Contempt of Courts Act, 1971 has codified the law in the matter. Contempt may be defined to mean wilful disobedience of the court, in any manner lowering the authority of the court or interfering with or obstructing the administration of justice. It does not inhibit genuine and well-intentioned criticism of courts or their functioning. Also, fair and reasonable criticism of a judicial act in the interest of public good cannot constitute contempt. The last Chief Justice of India, Justice B.N. Kirpal a day before his retirement himself expressed the view that bonafide criticism should not be barred and that truth of the allegation must be a good defence in contempt of court cases.
However, the law as it has emerged from judicial decisions does not allow even truth to be a valid defence against charge of contempt of court. Also, the courts have sought to make a distinction between criticism made by a former judge and law minister which may be permissible and criticism by other citizens which must be "checked". This is anti-democratic and violative of the freedom of expression, right to equality and non-discrimination clauses. It fs necessary that the contempt law and more particularly the exercise of powers under it are reviewed objectively and in an ordinary-citizen-friendly perspective.
The Constitution Commission (NCRWC) has suggested that it may be laid down by constitutional amendment that "it shall open to the court on satisfaction of the bona fides of the plea and of the requirements of public interest to permit a defence of justification by truth." The Commission has also suggested that no court other than the Supreme Court and the High Courts should be allowed to exercise any power to punish for222
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contempt of itself. Both these recommendations, it is hoped, would be accepted and the necessary amendment brought about.
Appointment of Judges: Arbitrary power in any hands is bad. Some checks and balances are therefore embedded in the scheme and text of the Constitution. As stated earlier, there are serious limitations on the legislative powers of Parliament as well as on the Supreme Court's power of judicial review. Unchecked by the other, either of them may go wrong. After all, the judges come from the same social milieu as ministers and legislators. They too are human, all-too-human. Also, it needs to be remembered that the Constitution is what it is. It is not what the Parliament or the Supreme Court may say from time to time it is or what either of them may wish it to be. Parliament, within certain parameters, has the power to amend the Constitution. But, as the Supreme Court has held, the amending power under Article 368 is essentially a limited power only to amend and cannot extend to abrogating or annulling the Constitution or to violating its basic structure or features. Similarly, whenever it becomes necessary to adjudicate in any dispute before it or when its advice is sought under Article 143 of the Constitution, the Supreme Court has the power to interpret the Constitution. But, the power to interpret also has natural limitations. It is power only to interpret. It cannot extend to changing or amending the Constitution. In the garb of interpreting the provisions of the Constitution, the Court cannot rewrite the Constitution. The effort would appear to be more glaring if it concerns the Court itself or matters like the appointment of judges themselves.
Under Article 124 (2), the Supreme Court judges were to be appointed by the President "after consultation with such of the judges of the Supreme Court and of the High Courts as the President may deem necessary." The proviso to the article said that "in the case of appointment of a judge other than the Chief Justice, the Chief Justice of India shall always be consulted." The only obligation for the Government was to consult the Chief Justice and other judges. Significantly, the appointment was not required to be made "in consultation" but only "after consultation". In actual practice, after receiving the opinion of the Chief Justice, the Cabinet deliberated on the matter and advised the President in regard to persons to be appointed. The President acted on the advice. In case of the Chief Justice, the seniormost judge was usually appointed. The convention, however, was ignored when in the '70s, a couple of Chief Justices were appointed superseding their more senior colleagues. In the S.P. Gupta v. Union of India case (1982), the court held that the consultation must be effective and involve exchange of views and examination of merits but it did not mean concurrence and ultimately the executive had the last word in the matter.
Requirement to consult and making an appointment "after" consultation cannot have the effect of converting the judiciary - the consultee - into the appointing authority. Speaking in the Constituent Assembly on 24 May 1949, Dr. Ambedkar had refused to accept the suggestion of making "concurrence" of the Chief Justice necessary in the matter of appointment of a judge. He said:
"...after all, the Chief Justice is a man with all the failings, all the sentiments and all the prejudices which we as common people have; and I think, to allow the Chief Justice practically a veto upon the appointment of judges is really to transfer the authority to the Chief Justice which we are not prepared to vest in the President or the Government of the day... This is a dangerous proposition."
It is known that when the executive enjoyed a decisive voice in the matter of appointment of judges, the system worked most satisfactorily for several decades. It could be no body's case that the judges appointed when the Executive had a decisive voice were not the best or that they did not maintain judicial independence. In fact, we had some of the greatest judges during the period. However, later some appointments were made on considerations other than merit and seniority. Political, partisan and other extraneous factors were said to have determined some selections. The question was considered by a nine-judge Bench in the second judges' case [Supreme Court Advocates-on-Record Association v. Union of India, AIR 1994 SC 268]. Gupta's case was overruled somewhat unceremoniously particularly in a strong and critical comment viz. "The majority view in S.P. Gupta - is an easily exploded myth, a bubble which vanishes on a mere touch". Mr. Justice Verma, delivering the majority judgement, stressed the constitutional purpose of selecting the best available persons as judges. The result of the landmark judgement was that the wings of the political executive were clipped and its powers curbed. While according to the Constitution (Article 124) for appointment of judges the authority was with the President i.e. with the Executive, the second judges' case, in effect, made the Judiciary the appointing authority and converted the Executive (the President) into a consultee or a rubber stamp. The appointments had still to be made by the President on the advice of the Council of Ministers. But the Chief Justice, in consultation with other senior judges was supposed to be in the best position to decide upon the best persons to don the Bench. While the executive could exercise the necessary check before forwarding the advice to the President, it was not expected to substitute its own judgement for that of the CJ in regard to the suitability of those to be appointed. Thus, the Supreme Court practically took over the power of224
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appointment of judges in its own hands, notwithstanding the clear words in Article 124(2) of the Constitution. As a safeguard, it mandated the Chief Justice associating two of his seniormost colleagues in the selection process. The procedure for appointment was revised in the light of this judgement in 1994 to the eifect that the decisive view in the matter of the appointment of judges shall be that of the Chief Justice of India and in case of a vacancy in the office of the Chief Justice of India, the seniormost judge shall be appointed unless the retiring Chief Justice reported that he was unfit.
But then, the pendulum of misuse of discretionary powers could swing to the other extreme. The Chief Justice could recommend names without consulting his senior brother judges. When there was intense lobbying on who were the most deserving to be appointed and certain names were suggested which seemed to violate the norms set by the Supreme Court itself in regard to seniority and merit of the recommendees and the need to consult senior brother judges, the executive had to step in again. Instead of clearing the names of persons recommended for appointment, the President (as advised by the Council of Ministers) made a reference to the Supreme Court under Article 143 to seek its opinion. The reference did not question the Verma judgement. The nine-judge advisory opinion of 28 October, 1998 only reaffirmed the basic guidelines given there. Some clarifications and safeguards were provided. The Chief Justice had to consult four senior most judges of the Supreme Court and if two of the four disagreed on some name, it could not be recommended. In effect, decisions were to be taken by consensus whereunder the Chief Justice and at least three of the other four must agree.
In the meantime, one Chief Justice retired and another took over. Fresh recommendations were made and accepted. While clearing the latest recommendations for the appointment of four judges, the then President (Shri Narayanan) was reported to have suggested giving "due consideration" to "persons belonging to the weaker sections of society like the SCs and STs" and "women". He reportedly added that "eligible persons from the SC/ST categories are available." This unleashed a media furore. All sorts of hidden meanings were sought to be given to the President's remarks. A serious conflict of views between the Council of Ministers and the President or between the Chief Justice and the President was talked about and some went so far as to allege that the President was insisting on a quota or reservation for the SCs/STs in the appointment of judges and for that reason appointments were being delayed.
It would be seen that the President was saying nothing contrary to the Constitution or the Supreme Court's own judgements. In fact, it was also
in consonance with the actual practice generally followed in the process of appointments to the High Courts and the apex court. In the 1993 Judgement, Mr. Justice Verma himself categorically spoke of the need for jgiving representation to " all sections of the people and from all parts of \the country" in keeping with the norms of seniority and merit. President (Narayanan echoed the same principles when he said at a seminar that "it is a matter of importance that all the major regions and sections of society are represented" in the judiciary "consistent with the require​ments of merit."
The fact is that so far neither the Executive nor the Judiciary have come out of the controversies entirely above reproach and free from blemish of indiscretion and worse. Whether the final say was left with the Executive or with the Judiciary, neither has succeeded fully. So far as appointment of judges to the Supreme Court and the High Courts are concerned, the present arrangement is definitely not satisfactory. There are many who argue - and not entirely without justification - that the selection and appointment of judges should have continued to remain an executive act without any involvement of the Chief Justice or other judges beyond the right to be consulted.
Controversies in matters connected with the appointment of judges are fraught with grave consequences for the health of a polity that prides itself in being founded on constitutionalism, the rule of law and the independence of the judiciary. Also, institutions like the Presidency and the Supreme Court and high functionaries such as the President and the Chief Justice of the Supreme Court ideally should always remain above conflictual and confrontational discourses and disputes. That independence of the judiciary and people's faith therein are not allowed to be eroded in any way is as much the responsibility of the President and the Council of Ministers as of the Chief Justice of the Supreme Court and other judges. Also, it is in the self-interest of both the executive and the judiciary to zealously guard and preserve the established norms.
To resolve problems in the area of appointment of judges, some persons including the present writer, have been suggesting for several years the device of a National Judicial Commission. But, its success and credibility would inevitably depend upon its composition and upon the ! judiciary giving up the unbecoming scramble for primacy and supremacy in the matter of selection and appointment of judges. In the matter of appointment of judges, it should be possible to draw the best from the Bar to the Bench. If necessary, it may be made obligatory on members of the Bar not to refuse a judicial appointment.
The Constitution Commission (NCRWC) Report submitted to the Government on 31 March 2002 has a chapter on the Judiciary. As a Note appended to the Report by the present writer in his capacity as a Member226
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of the Commission and as Chairman of its Drafting and Editorial Committee states:
"This chapter particularly is seriously flawed and distorted. The much needed Judicial Reform issues have not been even touched or these got deleted in the final draft. In matters like appointment of judges, the approach in the final chapter is heavily and unconstitutionally weighed in favour of the judges themselves selecting their own colleagues thereby striking at the legitimate powers of the Executive and the Parliament and disturbing the delicate balance in the polity." [For the text of the Note see Annexure to chapter 2]
The Report of the Drafting and Editorial Committee which was unanimous in all matters, inter alia, contained the following useful observations:
"The Commission took into account the consultation paper, the responses thereto and the views of eminent persons like the former President of India and some of the former Chief Justices of India including the one who delivered the majority judgement in the second judges' case. When the matter came to be discussed before the Commission, divergent views were advanced and cited. According to one former C.J.I. (Justice E.S. Venkataramaiah), in the interpretation placed by the majority of judges on Article 124, the "text of the Constitution seems to have been departed from.
........The interpretation now given neutralises the position of the
President and makes Article 74 which requires the President to act
on the aid and advice of the Council of Ministers irrelevant........
The construction now placed by the court makes the Supreme Court and the High Courts totally undemocratic. While in a parliamentary democracy the President may be a mere constitutional head when the power is exercised by him on the advice of the Council of Ministers he cannot be asked to play the same limited role where the Chief Justice of India who is not an elected representative advises him. One cannot ignore that this may lead on a future occasion to tyranny in another unexpected place... The new meaning given by the Supreme Court appears to be beyond the scope of mere interpretation and virtually amounts to
re-writing the relevant constitutional provisions......".
"Obviously there has been some rethinking on the subject. A former C.J.I. (Justice J.S. Verma) seemed to have revised his opinion and favoured "a review" in the light of the experience after
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the verdict in the Second Judges' case inasmuch he came to advocate that the intent of the Constitution was not to accord "primacy to either" the judiciary or the executive, the "responsibility" of both was "to find the most suitable person for appointment" and this could best be done by a "National Judicial Commission, representing all wings, headed by the Vice President/ Prime Minister/Chief Justice of India".
"The Judiciary, the Legislature and the Executive are the creatures of the Constitution and it is the Constitution, which is supreme. The Constitution is what it says and there should not be any attempt to alter it by an interpretative process by any of the limbs of the state. Power to interpret or declare the law does not include any power to change or make the law. It is a fortiori when a question arises as to in which of the limbs, the Constitution has vested the power of appointment. When it involves questions as to whether the power is in the Judiciary or Legislature or Executive, the Supreme Court's approach has to be in the following manner as observed by the Supreme Court In Re Special Reference 1 of 1964 [1965(1) SCR413 at 446] "... Legislators, Ministers and Judges all take oath of allegiance to the Constitution for it is by the relevant provisions of the Constitution that they derive their authority and jurisdiction and it is to the provisions of the Constitution that they
owe allegiance.........". Also, it was noted that there is no country
whose constitution provides for vesting the power of appointment of judges of superior courts in the judiciary itself. In this context, there was a general consensus in the Commission on the desirability of suggesting the mechanism of the National Judicial Commission to ensure that the power of appointment of judges was not exercised arbitrarily either by the executive or the judiciary."
Attention is also invited to the decision taken by the Commission at its 14th Meeting held on 14-18 December, 2001. Para 16 of the minutes records that:
"There shall be a National Judicial Commission for making recommendation as to the appointment of a Judge of the Supreme Court (other than the Chief Justice of India), a Chief Justice of a High Court and a Judge of any High Court."
"The composition of the National Judicial Commission would be as under:
(e)   The Vice-President of India
(f)   The Chief Justice of India228                                                       Blueprint of Political Reforms
(g) Two senior-most Judges of the Supreme Court, next to the
Chief Justice (h)  The Union Minister for Law and Justice."
"The National Judicial Commission shall meet as a round table. While meeting for making recommendation as to the appointment of a Judge of a High Court, the Chief Justice of the concerned High Court shall also be associated as a Member of the Commission."
"Proposals for appointment of Judges should originate either from the Chief Justice of India or the Chief Justice of a High Court, as the case may be."
"The retirement age of High Court and Supreme Court Judges should be uniform and it can be 65 years."
"The retired judges should not be appointed to any paid appointment under the Government. However, even for post-retirement non-paid assignments, it is recommended that, to eliminate room for irrelevant considerations, it would be appropriate to provide as a matter of law that where a retired Judge is sought to be appointed to a Tribunal/Commission or similar other body, such appointment should be made in consultation with the concerned Chief Justice. In the case of appointment of a retired Judge/Chief Justice of the Supreme Court, the Chief Justice of India will be consulted and in the case of appointment of a judge/Chief Justice of the High Court, the Chief Justice of that Court should be consulted. Such a course would help in eliminating irrelevant considerations and would also facilitate appointment of appropriate persons to these bodies."
"As regards the transfer of Judges, it should be as a matter of policy and the power under Article 222 and its exercise in appropriate cases should remain untouched. The President would transfer a Judge from one High Court to any other High Court after consultation with a committee comprising the Chief Justice of India and the two senior-most Judges of the Supreme Court."
Many of these recommendations unanimously agreed by the Commission after due deliberation and incorporated in the unanimous report of the Drafting and Editorial Committee were at the last stage somehow reviewed and either diluted or dropped e.g. in the matter of post-retirement paid jobs for judges, age of retirement for the H.C. and S.C. Judges and the composition of the National Judicial Commission.
Removal of Judges: Every judge of the Supreme Court holds office until the age of 65 years. A judge may be removed from his office only by an order of the President, passed after an address by each House of
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Parliament for his removal "on the ground of misbehaviour or incapacity" supported by a majority of the total membership of that House and by a majority of not less than two-thirds of the members present and voting, is presented to him in the same session. The procedure may be regulated by Parliament by law (Article 124). In the case of Justice Ramaswamy, motion for presenting an address to the President for his removal had failed to get the required majority in Lok Sabha.
Contrary to the common belief, there is no provision in our Constitution for the impeachment of a judge. The impeachment is provided for the President and none else. Also, there is a fundamental difference between removal procedure and impeachment procedure and between the impact of the adoption of a motion for impeachment and the passing of a motion for presenting an address to the President seeking orders for the removal of a judge. The grounds for the impeachment of the President have to concern 'violation of the Constitution' while an address for removal of a judge has to be on the ground of "misbehaviour or incapacity". In case of impeachment, the moment the motion is passed by the two Houses, the President forthwith ceases to be the President. But in case of the motion for removal, it is for the President to consider issuing necessary orders or advise reconsideration etc.
The Report of the Constitution Commission (NCRWC) suggests a new mechanism to examine complaints of deviant behaviour of all kinds and complaints of misbehaviour and incapacity against judges of the Supreme Court and the High Courts, [see Annexure, para 2].
The Citizen and the Judiciary
Citizens who ever had the misfortune of coming into contact with courts of law to seek justice invariably have many tales of diverse woes and worries. Things have come to such a pass that the ordinary law abiding citizens are afraid of approaching the courts for seeking justice.
Colonial Hang-Overs: Many of our laws, judicial procedures and processes, practices and rituals are too old, antiquated and outright colonial hangovers to be relevant or effective today. Thus, we continue to address the judges as "your Lordship" and the lower courts as "your Honour". The long summer vacations which enabled the British judges to visit their homes in UK, still continue. As stated by a Law Minister in Parliament, the Supreme Court remained closed for 222 days in a year and the High Courts for 210 days. Thus, for more than seven months each year the judges are on holidays, the leave admissible on various counts being in addition. Mild attempts to modify or restrict the holidays and increase working days for courts have failed. While the governments seem to favour the change, the courts are opposed.230
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Delays in Justice Delivery: A matter causing the greatest concern is that of judicial delays. In addition to long holidays that cause delays in dispensation of quick and smooth justice, frivolous litigation and the frequent strikes by the lawyers also disrupt the work of courts and cause harassment to the law-abiding citizens. Expeditions, efficient and inexpensive justice rarely, if ever, reaches the ordinary citizens. Besides cases of custodial deaths and other instances of human rights violations of undertrial prisoners, it was appalling to find many accused persons having spent in jails longer years than the maximum jail sentence prescribed for the offence they are alleged to have committed. Millions of cases remain pending for years in courts at various levels. It is not unusual to find courts dealing with cases filed more than 25 years ago. In many a case one or the other party dies before the case is decided.
There is another side to judicial delays. No one who is anyone gets punished for corruption or other heinous crimes like murder, rape, kidnapping robbery and smuggling etc. Several criminal cases involving former Prime Ministers, Union Ministers, Chief Ministers and other senior politicians keep pending for years. These get adjournment again and again, year after year. No body is anxious for their speedy disposal. In the meantime, the accused are often allowed to continue to occupy high elective offices as Ministers, Chief Ministers etc. The public perception is that ultimately they always go scotfree. Police are often misused. There is interference in investigation. Delays are engineered to ensure that witnesses lose interest. Police can be relied upon to help the accused by leaving some legal loopholes making the charges unsustainable. Witnesses may be bought or bribed and may turn hostile or get liquidated. Sometimes a deal may be struck with the public prosecutor or the lawyer of the opposite party. Finally, some courts themselves may not be above being manipulated. When it comes to prosecuting any politician, there is a special comradeship or biradari feeling among the politicians of all parties. The V.I.P. accused are protected by the state security apparatus at public expense. They defend each other. No wonder, public faith in the judicial processes is getting eroded very fast.
Role of Lawyers and High Costs of Justice: The key players in the judicial process are the litigants, the police and other investigating agencies, the lawyers and the judges. Rightly or wrongly, lawyers as a class have always been taken to be an unscrupulous lot not troubled by ethical and like considerations. Thanks to the ready assistance of crafty lawyers, it is not uncommon for the police and the courts being misused for harassing and blackmailing ordinary citizens under the pressure of influential politicians or dadas of the underworld. Members of the bar seem to have vested interest in keeping cases going for as long as
possible. Lawyers rarely counsel their clients to go in for out of court settlement or to avoid litigation even when they know that the facts and law are against their client.
Costs of seeking justice are high and ordinary citizens can hardly afford. The lawyers are also guilty of charging unreasonably high fees -many partly in cash - and having little interest in early disposal of cases. Not all lawyers conform to any professional ethics. On one pretext or the other, the advocates representing the parties keep asking for repeated adjournments and judges gladly oblige. Also, on the slightest pretext, the lawyers proceed on strike thereby paralysing the judicial process, causing delays and adding to the cost of litigation.
The fundamental problem with the entire system of administration of justice is its preoccupation with the interests and dignity of judges and lawyers with concerns of ordinary citizens being the lowest priority, if any. There is a steep deterioration in the quality of judicial officers, judges and lawyers at all levels. The best or even the second best are not known to be going to the profession of law.
Some Reform Options: Looked at from the angle and perception of the judges and lawyers, what needs to be done is (i) to fill up all the existing vacancies of judges, (ii) increase the number of judges and other judicial officers at various levels, (iii) provide higher salaries, better perks and status and raise the retirement age for judicial officers at all levels, and (iv) ensure to the judiciary greater independence including financial autonomy. While there may be some merit in some of these suggestions, the real problems may lie elsewhere and may call for more fundamental remedies for ensuring clean, corruption free, swift and inexpensive justice to all citizens equally. Some of the reform suggestions which have been made call for inquiry and examination:
(0 Intensive training and orientation programmes should be organised for the members of the Judiciary at all levels at the time of their entry. There should be refresher courses for upgradation of training and orientation programmes at regular intervals during the service for judicial officers from the lowest to the highest courts. Similar training camps need to be organised for the lawyers for improving their professional skills and responsibilities.
(//) The recommendations made by the National Judicial Pay Commission for Subordinate Judiciary could be considered for application equally to High Courts and the Supreme Court. The latter, infact, should become role models for all other courts. (iii) Open declaration of assets and liabilities to be made yearly by all judges - lowest to the highest, from the Munsifs to the C.J.I.232
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(zv) Right to speedy, time bound affordable justice equally available to all citizens to be enshrined as an enforceable fundamental right under the Constitution.
(v) Improving the quality of legal education and training; attracting better raw material to the Bar and the Bench.
(vz) Informal Interaction Sessions between judges, advocates, heads of investigative agencies and litigants, the philosophy of judicial aloofness no more valid.
(vii) Case management at all levels to be modernised by use of the latest principles and mechanisms of information technology, computerisation etc.
(viii) Need to simplify procedures and court practices, amending CrPC, IPC, Evidence law etc.; providing full security and protection to witnesses.
(ix) Greater recourse to parallel and alternative dispute resolution (ADR) mechanisms like Lok Adalats, Nyaya Panchayats at village, block and district levels; reviving the system of Honorary Magistrates for trying petty offences; system of pre bargaining and payment of compensation; the initiative of fast track courts and consumer courts is welcome. (x) Retirement age for all the judges of the High Courts and the Supreme Court may be raised to 70 years but they should be strictly barred from any office of profit or employment thereafter, not even Governorship or paid Chairmanship of any Committee or Commission. Also they should be ineligible to make private earning from law through chamber practice, opinion giving, arbitration etc.
(xi) Advocates who are offered judgeship must be obliged to accept it.
(xii) Need to restrict the number of appeals; frequent adjournments not be allowed; firm time limits for final disposal of cases; allowing submission of written arguments; time limits for delivery of judgement after conclusion of hearing.
(xiii) Judgements to be short, precise and to the point, not like Ph.D. theses full of evidence of scholarship through quotations from foreign jurists, judges and judgements; only one agreed judgement in each case, no separate or dissenting judgements which only confuse the people. If brother judges cannot convince each other or agree among themselves, how can the people be certain about the law and its correct interpretation.
(xtv) The colonial and feudal hangover of the luxury of long summer and other vacations must come to an end. Judges may be required to work for at least 220 or 230 days in a year with
longer daily working hours. In cases of shortage of court rooms,
courts may sit in shifts particularly where arrears accumulate.
For clearing the existing arrears, a time bound programme may
be devised and announced, (xv) A   dispassionate  study  may  be  made   of Supreme   Court
judgements which may need immediate review. (xvi) It should be part of the training, orientation and professional
ethics of advocates not to take up the defence of persons who
are known to them to be guilty of the crime they are accused of.
Also, where the advocate is convinced that his client has really
no case, he should be advised not to waste money and time - his
own and court's. He can advise his client to seek out of court
compromise or settlement, (xv//) Advocates may be categorised as A, B, C, and D and their fees
regulated by law; payments to be strictly by cheques only. (xviii) Accountability of courts at all levels needs strengthening. At
present courts have very little accountability. (xix)   Strong measures should be taken to curb corruption at various
levels of Judiciary. The ideal would be stricter self regulation
and internal discipline by the courts system.
Many of these suggestions were made at the Constitution Commission (NCRWC) meeting as mentioned in its minutes of the 11th meeting [see Vol. II of the Report].
For the recommendations regarding the Judiciary made by the NCRWC, see Annexure.
Conclusion
Urgent judicial reforms are a high priority categorical imperative. These are at least as necessary as reforms in any other sector. While it is of the utmost importance that people's faith in the Judiciary remains, inviolate, it is also true that problems in the Judiciary are part of the larger national malaise and that judicial reforms cannot be viewed in isolation nor can these be the panacea for all the maladies that afflict Indian polity today. An integrated approach to reforms agenda is called for. Judicial reforms themselves can succeed only when accompanied by other essential reforms. It would be necessary, for example, that the Legislature and the Executive are made to discharge their responsibilities, that the quality of legislation and administration improves, that there is greater probity in public life and administration and that the citizens themselves realise their democratic obligations and build the necessary pressure to ensure that the Judiciary, the Executive and the Legislature all234
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function in the interests of the people and remain fully accountable to them under the Constitution and rule of law.
References
Bhardwaj, H.R., Law, Lawyers and Judges, Konark, New Delhi, 1997. Kashyap, Subhash C, Anti-Defection and Parliamentary Privileges, Universal,
New Delhi, 2003 (2nd edition). ------,    Our   Constitution:   An   Introduction   to   India's   Constitution   and
Constitutional Law, National Book Trust, New Delhi, 3rd ed., 2001. ------, Citizens and the Constitution, Publications Division, Ministry of I&B, GOI,
The Judiciary
New Delhi, 2nd ed. 2002.
------, Judiciary-Legislature Interface, Politics India, April 1997.
------, (ed.), Judicial Activism and Lokpal, Uppal, New Delhi, 1997.
------, (ed.), The Citizen and Judicial Reforms in Indian Polity, CPR, Universal,
New Delhi, 2003
Krishna Iyer, V.R., Off the Bench, Universal, New Delhi, 2001 ed. Report of the National Commission to Review the Working of the Constitution,
New Delhi, 2002, Vol. 1: (i) chapter 7, The Judiciary'; (ii)Note by Dr.
Subhash C. Kashyap, Member of the Commission and Chairman of its
Drafting and Editorial Committee, para 6 (viii) to (x); Vol. 2, Book 3,
(i) Minutes of the meetings of the Commission, 1 lth meeting held on 15-18
September 2001, para 8; 14th meeting held on 14-18 December 2001, para
16. Shourie H.D. (ed.), Our India: Political, Administrative, Judicial Systems and
Scams, Scandals, Stigmas, Common Cause, Special issue, vol. XXI, No. 4,
Oct-Dec 2002. Venkataramaiah, E.S., The Working of Indian Democratic Polity - An Appraisal,
IIPA, New Delhi. Verma J.S., The Judiciary and Judicial Reforms, in Political Reforms: Asserting
Civic Sovereignty (ed.) by V.A. Pai Panandiker and Subhash C. Kashyap,
CPR, Konark, New Delhi, 2001.
235
Annexure
Recommendations on the Judiciary made by the National
Commission to Review the Working of the Constitution
(31 March 2002)
The Judiciary
(1)   In the matter of appointment of Judges of the Supreme Court, it would be worthwhile to have a participatory mode with the participation of both the executive and the judiciary in making recommendations. The composition of the Collegium gives due importance to and provides for the effective participation of both the executive and the judicial wings of the State as an integrated scheme for the machinery for appointment of judges. A National Judicial Commission under the Constitution should be established.
The National Judicial Commission for appointment of judges of the Supreme Court shall comprise of:
(1)  The Chief Justice of India                                    :  Chairman
(2)   Two senior most judges of the Supreme Court        :  Member
(3)  The Union Minister for Law and Justice                 :  Member
(4)  One eminent person nominated by the President
after consulting the Chief Justice of India               :  Member
The establishment of a National Judicial Commission and its composition are to be treated as integral in view of the need to preserve the independence of the judiciary. [Para 7.3.7]
(2) A committee comprising the Chief Justice of India and two senior-most Judges of the Supreme Court will comprise the committee of the National   Judicial  Commission  exclusively  empowered to   examine complaints  of deviant behaviour  of all  kinds   and  complaints  of misbehaviour and incapacity against judges of The Supreme Court and the High Courts. If the committee finds that the matter is serious enough to call for a fuller investigation or inquiry, it shall refer the matter for a full inquiry to the committee [constituted under the Judges' (Inquiry) Act, 1968]. The committee under the Judges Inquiry Act shall be a permanent committee with a fixed tenure with composition indicated in the said Act and not one constituted ad-hoc for a particular case or from case to case, as is the present position under Section 3(2) of the Act. The tenure of the inquiry committee shall be for a period of four years and to be re-constituted every four years. The inquiry committee shall be constituted by the President in consultation with the Chief Justice of236
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India. The inquiry committee shall inquire into and report on the allegation against the Judge in accordance with the procedure prescribed by the said Act, i.e. in accordance with the sub-sections (3) to (8) of Section 3 and sub-section (1) of Section 4 of the said Act and submit their report to the Chief Justice of India, who shall place before a committee of seven senior-most judges of the Supreme Court. The Committee of seven Judges shall take a decision as to - whether (a) findings of the inquiry committee are proper and (b) any charge or charges are established against the judge and if so, whether the chargesx held proved are so serious as to call for his removal (i.e. proved misbehaviour) or whether it should be sufficient to administer a warning to him and/or make other directions with respect to allotment of work to him by the concerned Chief Justice or to transfer him to some other court (i.e. deviant behaviour not amounting to misbehaviour). If the decision of the said committee of judges recommends the removal of the Judge, it shall be a convention that the judge promptly demits office himself. If he fails to do so, the matter will be processed for being placed before Parliament in accordance with Articles 124(4) and 217(1) Proviso (b). This procedure shall equally apply in case of Judges of the Supreme ! Court and the High Courts except that in the case of a Supreme Court Judge the judge against whom complaint is received or inquiry is ordered, shall not participate in any proceeding affecting him.
In appropriate cases the Chief Justice of the High Court or the Chief Justice of India, may withhold judicial work from the judge concerned after the inquiry committee records a finding against the judge.
[Para 7.3.8]
(3)  Article 124(3) contemplates appointment of Judges of Supreme Court from three sources. However, in the last fifty years not a single distinguished jurist has been appointed. From the Bar also, less than half a dozen Judges have been appointed. It is time that suitably meritorious persons from these sources are appointed.                             [Para 7.3.9]
(4)  The retirement age of the Judges of the High Court should be increased to 65 years and that of the Judges of the Supreme Court should be increased to 68 years.                                                   [Para 7.3.10]
(5)  In the matter of transfer of Judges, it should be as a matter of policy and the power under Article 222 and its exercise in appropriate cases should remain untouched. The President would transfer a Judge from one High Court to any other High Court after consultation with a committee comprising the Chief Justice of India and the two senior-most Judges of the Supreme Court.                                            [Para 7.3.11]
(6) A proviso should be inserted in Article 129 so as to provide that the power of court to punish for contempt of itself inherent only in the Supreme Court and the High Courts and is available as part of the
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privilege of Parliament and State Legislatures, and no other court, tribunal or authority should have or be conferred with a power to punish for contempt of itself.                                                         [Para 7.4.7]
(7) A suitable provision may be inserted in the Constitution so as to provide that except the Supreme Court and the High Courts no other court, tribunal or authority shall exercise any jurisdiction to adjudicate on the validity or declare an Act of Parliament or State Legislature as being unconstitutional or beyond legislative competence and so ultra vires. Such a provision may be made as clause (5) of Article 226.       [Para 7.5]
(8) A 'Judicial Council' at the apex level and Judicial Councils at each State at the level of the High Court should be set up. There should be an Administrative Office to assist the National Judicial Council and separate Administrative Offices attached to Judicial Councils in States. These bodies must be created under a statute made by Parliament. The Judicial Councils should be in charge of the preparation of plans, both short term and long term, and for preparing the proposals for annual budget.
[Para 7.7]
(9)  The budget proposals in each State must emanate from the State Judicial Council, in regard to the needs of the subordinate judiciary in that State, and will have to be submitted to the State Executive. Once the budget is so finalised between the State Judicial Council and the State Executive, it should be presented in the State Legislature.       [Para 7.8.1]
(10)   The  entire  burden  of establishing  subordinate  courts  and maintaining   subordinate   judiciary   should   not   be   on   the   State Governments. There is a concurrent obligation on the Union Government to meet the expenditure for subordinate courts. Therefore, the Planning Commission and the Finance Commission must allocate sufficient funds from national resources to meet the demands of the State judiciary in each of the States.                                                              [Para 7.8.2]
(11) The presiding officers in courts should be adequately trained. To ensure competence, there should be a proper selection, freedom of action, training, motivation and experience. To maintain their competence it is necessary to have continuing education for the judges. Some national judicial institutions have to be properly structured to give such training. There should be a proper monitoring of moving the judges where work demands such movement from places where there are no arrears of work. There has to be systematic assessment of training needs of judicial personnel at different levels.                                              [Para 7.10.2]
(12) The Government should ensure basic infra-structure needed to all courts and arrange to ensure that courts are not handicapped for want of infra-structural facilities. Governments, both at the Centre and in the States, should constitute committee of secretaries to review government litigation with a view to avoid adjudication, wherever possible, give
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priority in filling of written statements, wherever required, and instruct government advocates to seek early decision on government litigation.
[Para 7.10.4]
(13)  In the Supreme Court and the High Courts, judgements should ordinarily be delivered not later than ninety days from the conclusion of the case. If a judgement is not rendered within such time — it is possible that the complexities of the case and the effect the decision may have on another similar situation might compel greater and  larger judicial consideration and contemplation - the case must be listed before the court immediately on the expiry of ninety days for the court to fix a specific date for the pronouncement of the judgement.          [Para 7.10.5]
(14)  An award of exemplary costs should be given in appropriate cases of abuse of process of law.                                           [Para 7.11]
(15) The recommendations of the Law Commission of India in regard to the Nagar Nyayalayas, Conciliation Courts, ADR systems of urban litigation, evidence recording by Commissioners, etc. as incorporated in the Code of Civil Procedure (Amendment) Act, 2000 should be brought into force with such modifications as would take care of a few serious objections.                                                                      [Para 7.13.3]
(16)  The provisions relating to conciliation in the Arbitration and Conciliation Act,  1996 should suitably be amended to provide for obligatory recourse to conciliation or mediation in relation to cases pending in courts. Further, the scope and functions of the Legal Services Authorities constituted under the Legal Services Authorities Act, 1987 should be enlarged and extended to enable the Authorities to set up conciliation and mediation fora and to conduct, in collaboration of other institutions wherever necessary, training courses for conciliators and mediators.                                                                       [Para 7.13.4]
(17)  Each High Court should,  in consultation with the judicial councils referred to in para 7.7, prepare a strategic plan for time-bound clearance of arrears in courts under its jurisdiction. The plan may prescribe annual targets and district-wise performance targets. High Courts should establish monitoring mechanisms for progress evaluation. The purpose is to achieve the position that no court within the High Court's jurisdiction has any case pending for more than one year. This should be achieved within a period of five years or earlier.   [Para 7.13.5]
(18)  The criminal investigation system needs higher standards of professionalised action and it should be provided adequate logistic and technological support. Serious offences should be classified for purpose of specialised investigation by specially selected, trained and experienced investigators. They should not be burdened with other duties like security, maintenance of law and order etc., and should be entrusted exclusively with investigation of serious offences.                [Para 7.14.2]
(19)   The number of Forensic Science  Institutions with modern technologies   such   as   DNA   fingerprinting   technology   should   be enhanced.                                                                       [Para 7.14.3]
(20)  The system of plea-bargaining (as recommended by the Law Commission of India in its Report) should be introduced as part of the process of decriminalisation.                                             [Para 7.14.4]
(21)  In order that citizen's confidence in the police administration is enhanced, the police administration in the districts should periodically review the statistics of all the arrests made by the police in the district as to how many of the cases in which arrests were made culminated in the filing of charge-sheets in the court and how many of the arrests ultimately turned out to be unnecessary. This review will check the tendency of unnecessary arrests.                                        [Para 7.14.5]
(22)   The  legal services authorities in the  States should set up committees with the participation of civil society for bringing the accused and the victims together to work out compounding of offences.
[Para 7.14.6]
(23)  Statements of witnesses during investigation of serious cases should be recorded before a magistrate under Section 164 of the Code of Criminal Procedure, 1973.                                                [Para 7.14.7]
(24) The case for a viable, social justice-oriented and effective scheme for compensation victims is now widely felt. The Government at the Union level and in the States are well advised under the directive principles as well as under International Human Rights obligations to legislate on the subject of an effective scheme of compensation for victims of crime without further delay.                                [Para 7.15.3]
(25) The tremendous support which the criminal justice might derive from the people once the compensation scheme is introduced even in a modest scale, and the possibilities of advancing the crying need for social justice in a very real sense, are attractive enough for the State to find money to float the scheme immediately.                              [Para 7.15.4]
(26) The National Informatics Centre in collaboration with or with the assistance of the  Indian  Law  Institute  and the  Government Law Departments should set up a Digital Legal Information System in the country so that all courts, legal departments, law schools would be able to access and retrieve information from the data bank of the important law libraries in the country."                                                    [Para 7.17.2]
(27)  Progressively the hierarchy of the subordinate courts in the country should be brought down to a two-tier of subordinate judiciary under the High Court. Further, strict selection criteria and adequate training facilities for the presiding officers of such courts should beT
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provided. In order to cope up with the workload of cases at the lower level and also to curtail arrears and delay, the States should appoint honorary judicial magistrates selected from experienced lawyers on the criminal side to try and dispose less serious and petty cases on part-time basis on the pattern of Recorders and Assistant Recorders in UK. They could set for, say, 100 days in a year and hold court later in the evenings after regular court hours. This would relieve the load on the regular magistracy.                                                                        [Para 7.18]
(28) Since the issues relating to human rights, more particularly relating to unlawful detention, have now occupied a center-stage, both nationally and internationally, it shall be desirable that the Protection of Human Rights Act, 1993 may be suitably amended to provide that, in addition to the powers generally vested in that Court, such courts shall have the power to issue directions of the nature of a habeas corpus as was available to the High Courts under Section 491 of the Code of Criminal Procedure, 1898. Vesting of such power will go a long way in providing help to the indigent and vulnerable sections of the society in view of the proximity and easy accessibility of the Court of Session.      [Para 7.19.3]
8
UNION STATE RELATIONS
Devolution and Decentralisation
The Union of India
Concepts of Union and Federation: Indian polity has been variously described as quasi-federal, federal with a strong unitary or pro-centre bias, federal in structure but unitary in spirit, federal in normal times but with possibilities of being converted into a purely unitary one during Emergency, etc. Some scholars have variously described it as some kind of a federation or a polity covered by some variant of federalism. Today, one hears of all kinds of 'innovative' federalisms - cooperative, executive, emergent, responsible, parliamentary, populist, legislative, competitive, fiscal, restructured, reluctant, quasi or even non-federal federalism. But for any objective analysis and understanding, the tyranny of models is dangerous.
Actually, federalism is a device for sharing power in a situation of territorially-based pluralism. As a political system, it can be a meaningful performer only for a society faced with territorially identifiable ethnic or other diversities. It is an arrangement between separate territorial entities to share power through free democratic will. Our pluralism is not territory-based. Our diversities are within and cut across territorial units and in a sense, they are our greatest strength and a great-cementing force for national unity. Diversity is not division and unity does not mean uniformity or conformity. Also, the unity of India and integrity of the nation as concepts are very different from national or political integration. The fact is that the Indian Union cannot be put in any strict mould of a unitary type nor does it fit into any of the accepted federal models.
Our Constitution has features of both federal and unitary types. It cannot be considered only unitary because it provides, for example, for
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distribution of executive and legislative powers between the Union and the States and provisions affecting the powers of the States or Union-State relations cannot be amended without ratification by the States. It cannot be considered strictly federal either, because the residuary powers vest in the Union. Under Article 249, the Union Parliament can invade the State List. Under Articles 356 and 357, on the ground of failure of constitutional machinery in any State, all its executive and legislative powers may be taken over by the Union and under Articles 352 to 354, the Constitution can be converted into an entirely unitary one inasmuch as during Proclamation of Emergency, the executive and legislative powers of the Union extend to matters even in the State List. Finally, under Articles 2, 3 and 4, new States may be formed and areas, boundaries or names of existing States altered by the Union Parliament by ordinary law passed by simple majority votes.
As Dr. Ambedkar said, rigidity and legalism were the two serious weaknesses of federalism. The Indian system was unique in that it created a dual polity with a single Indian citizenship which could be both unitary and federal according to requirements of time and circumstances. Reasons for this unique unitary-federal mix are to be found in the constitutional history of India, the sheer size of the country and in the nature of her complex diversities based on religion, language, region, culture etc.
When the British power was established in India it was highly centralised and unitary. To hold India under its imperial authority, the British had to control it from the Centre and ensure that power remained centralised in their hands. A strong central authority was for the British both an imperial and an administrative necessity. The Charter Act of 1833 carried the process of centralisation in India to an extreme degree by depriving the Governments of Madras and Bombay of all legislative powers and concentrating them in the Governor-General-in-Council at Calcutta. This act also expressly vested in the Governor-General-in-Council the superintendence, direction and control of the whole civil and military Government of India. The Government of India Act 1919, provided for a considerable measure of devolution of authority to the provinces. The Joint Committee on Constitutional Reforms in 1934 observed:
"Notwithstanding the measure of devolution on the provincial authorities which was the outcome of the Act of 1919, the Government of India is and remains in essence a unitary and centralised Government, with the Governor-General in Council as the keystone of the whole constitutional edifice".
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When the Commonwealth of India Bill came up for discussion in the British House of Commons, the Government spokesman Malcolm Hailey, among other things, significantly said that some kind of federation was inevitable as the ultimate objective to be kept in view. The problems of princely states and of British commercial interests were also raised as grounds for the continuation of a strong central authority under the direct control of the British masters. Both the Simon Commission (1927-29) and the Butler Committee (1927-30) visualised, even though as a distant ideal, a federal Union for the whole of India.
The Government of India Act of 1935 proposed to set up a federal polity in India, with a central government and the Provinces deriving their jurisdiction and powers by direct devolution from the Crown. The Federation envisaged by the 1935 Act never came into being. The Provincial autonomy part of the 1935 Act was put into operation. Since a limited responsible Government was established only at the provincial level, the nationalists naturally asked for more powers for provincial legislatures. The experiment was, however shortlived.
In any case, the country as a whole continued to be ruled under the 1919 Act by a central authority only until 1947. And, since under the 1919 Act, there was a central government, a central legislature, a system of central laws etc., even after the new Constitution, the bureaucracy could not discard the colonial hangover and the use of these terms continued.
When the Constituent Assembly first met in 1946 and early 1947, the idea was to have a federation with a Centre having limited powers. Before the Union Constitution Committee could transact any worthwhile business, the Mountbatten Plan of 3 June 1947 was announced. All hopes of preserving the unity of India vanished and the partition of the country on communal lines became a firm decision. As was expected, a decisive swing followed in favour of a strong Centre. The Union Constitution Committee and the Provincial Constitution Committee decided, at a joint meeting on 5 June, that in view of the 3 June announcement, the limitations imposed by the Cabinet Mission's plan on the form of the constitution no longer existed. Once partition had become a reality, there was no need to appease the Muslim League and restrict the powers of the Union Government. The Union Constitution Committee meeting of 6 June 1947 tentatively decided that the Constitution should be a federal structure with a strong Centre, and that there should be three exhaustive lists with residuary powers vesting in the Centre.
On 5 July 1947, the Union Powers Committee had presented a second report to the President of the Constituent Assembly emphasising that the "soundest framework for the Constitution was a federation with a strong Centre". The report said that the severe limitation on the scope of central244
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authority in the Cabinet Mission's Plan was a compromise accepted by the Assembly much against its judgement of the administrative needs of the country in order to accommodate the Muslim League. The Union Powers Committee was unanimous in its view that it would be injurious to the interests of the country to provide for a weak central authority which would be incapable of ensuring peace, of coordinating vital matters of common concern, and of speaking effectively for the whole country in the international sphere. Meanwhile, 600 and odd princely states were integrated with the emerging Indian Union. As a result, the number of State units in the Indian Union was brought down to manageable proportions.
In the context of these developments, the Drafting Committee decided in favour of describing India as a Union, although its Constitution might be federal in structure. The emphasis on India being a Union was to convey the fact that it was not the result of a compact or agreement between the constituent units but a declaration by the Constituent Assembly deriving its authority from the one people of India. Further, the conceptualisation was clearly intended to convey the federal nature of the polity but with a subordinate position to the States and structural-functional balance in favour of the supremacy of the Union. The point was upheld by the Supreme Court in West Bengal v. Union of India (AIR. 1963 SC 1241).
Asserting that the use of the term 'Union' instead of 'federation' was deliberate, Dr. B.R. Ambedkar tried to explain the significance of using the term "Union of States" instead of "Federation of States" in the following words:
"The Drafting Committee wanted to make it clear that though India was to be a federation, the federation was not the result of an agreement by the States to join in a federation and that the federation not being the result of an agreement, no state has the right to secede from it. The federation is a Union because it is indestructible. Though the country and the people may be divided into different States for convenience of administration, the country is one integral whole, its people a single people living under a single imperium derived from a single source."
The text of the Constitution does not use the term 'federal' or 'federation'. The Supreme Court has spoken of the Indian Union as 'federal', 'quasi-federal' or 'ambhibian' meaning sometimes 'federal' and sometimes 'unitary' (State ofRajasthan v. Union of India, AIR 1977 SC 1361).
The predominant concern of the founding fathers as also of the various Commissions and Committees appointed since Independence to
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consider reorganisation of States or Union State relations - the JVP Committee, the Dar Commission, the States Reorganisation Commission, the Rajamannar Committee, the Sarkaria Commission, etc. - has been that of the unity and integrity of India. The SRC report concluded:
"It is the Union of India which is the basis of our nationality.... States are but limbs of the Union, and while we recognise that the limbs must be healthy and strong...it is the strength and stability of the Union and its capacity to develop and evolve that should be the governing consideration of all changes in the country".
Strengths and Weaknesses in Union-State Relationship: Article 245 to 255 contain a charter of the distribution of legislative powers between the Union and the States. The Seventh Schedule to the Constitution embodies three lists, viz. the Union List, the State List and the Concurrent List. In the three-fold distribution of legislative powers, residuary powers of legislation have been left with the Union (Article 248). Articles 256 to 265 seek to regulate administrative relations between the Union and the States. The Constitution of India seeks to achieve a smooth working relationship between the two levels. It provides that the executive powers of the State Government are to be exercised in such a way as to ensure compliance with the laws made by Parliament. The Union Executive is also empowered to give such directions to a State as may appear to the Government of India to be necessary for the purpose.
Article 257 similarly provides that the executive power of every State shall be so exercised as not to impede the exercise of the executive power of the Union and the Union may issue necessary directions in that regard and for protection of railways and maintenance of means of communication of national or military importance. Article 263 empowers the President to establish an Inter-State Council to enquire into and advise upon Inter-State disputes and matters of common interest between States or between the Union and the States and make recommendations for better coordination of policy and action.
In regard to the financial relations between the Union and the States too, one can find the general tendency of Indian federalism for centralisation. The Union may be said to be financially more powerful but given the nature of the country's needs for growth through planned economy this may be not only very desirable but entirely necessary. The States, however, have their own resources; the Union provides substantial amounts to the States by way of grants-in-aid, share proceeds of certain taxes, etc. Following the model the Commonwealth Grants Commission in Australia, the Constitution of India provides for the appointment of a Finance Commission every five years to examine the distribution of tax
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proceeds between the Union and the States and to determine the principles which should govern the grants-in-aid. The Commission has contributed to ensuring generally smooth financial relationship between the Union and the States.
Incidentally, in the field of Union-State relations, it needs to be specially stressed that a great deal of damage has been caused as a result of the wrong use of the terms 'Centre-State'. 'Central legislature', 'Central laws', etc. These are an unfortunate hangover from the days of the centralised government during the colonial rule. 'Centre' and 'Union' create very different images and connote very different concepts. 'Centre' is a point in the middle of the circle while 'Union' is the whole circle. The relationship between the Union and the States is between the whole and its parts and not between the centre of authority and its peripheries. The Constitution of India conceived of the division of the country into States, to repeat Ambedkar's words, only "for convenience of administration." It sought to achieve a smooth working relationship between the two levels of the Union and the States by tilting heavily in favour of the Union in all the fields of legislative, administrative and financial relations. That is not to deny, contradictory as it may seem, that the Constitution has many features of a federal structure.
During the colonial period, the Congress talked of linguistic units as a device to contain and counter the communal divide. After independence, linguistic states were accepted under pressure and against the Congress perception, and because the process became irreversible and necessary in the struggle for political power. In the first phase after Independence, there were several strong unifying factors:
1.   the memories of the recent struggle for freedom and the sacrifices made for national unity;
2.   the trauma of Partition, the riots, the unprecedented migrations and the gigantic problems of rehabilitation, integration of States, tackling the food crises, etc.;
3.   strong charismatic leadership both at the Union and the State levels with excellent rapport among them and with the people;
4.   one-party dominance practically all over the country; and
5.   the   needs   of   social   engineering,   the   central   Planning Commission, grants-in-aid to the States and so on.
In the second phase, however, cracks in the system began to appear and many divisive, fissiparous, regional or sub-national loyalties and tendencies came to the fore to weaken the Indian Union concept, but at the same time as a reaction reinforcing centrist urges. Some of these can be enumerated:
Union State Relations
247
1.   the linguistic States changed the entire political paradigm;
2.   with the departure of charismatic leaders from the scene, the leadership both at the Union and the State levels became mediocre and weak;
3.   the end of one-party dominance saw several new regional parties bom in different parts, some even came to power and national parties became weaker;
4.   widespread craving for a more federal structure implying need for greater sharing of power and patronage;
5.   rise of a larger and more powerful middle class with political ambitions and conflicts of employment opportunities;
6.   craving for regional or sub-national identities as the means to political power; and
7.   rise of a rich farmer class with trading interest conflicts with the other states, lobbying for pricing policies for farm products, royalties for natural resources and so on.
In the present scenario both integrational and disintegrational -centripetal and centrifugal - forces are at work at the same time at various levels - political, economic, administrative and emotional. Thus, some of the factors standing for national unity are:
(/) history of a common ancient civilisation and culture, and record of political organisation as a single state, attempted repeatedly and often achieved, for example, by Ashoka and Akbar and later, by the British colonial masters;
(/';') development of communications, modern technology and economic development factors with an indivisible and interdependent economy;
{Hi) the new economic policy of liberalisation, market economy and globalisation;
(/v) administrative and legal unity through all-India services, common laws and unified judiciary; despite erosion in judicial credibility, continuing faith in the higher judiciary as a fair arbiter;
(v) despite a 24-party coalition NDA government under the leadership of the BJP, fortunately, all its partners are broadly agreed on a common programme, succeed in somehow managing sharp differences that arise among them and are conscious of the need to stay together in their own interest and to swear by a common vision of national unity;
(v/) dynamics of GOI-aided projects implemented locally through the State machinery; and248
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(vii) fragmented  nature  of diversities  constituting  strength   for unifying forces.
On the other hand, the divisive factors are language, caste, community, politics and political parties. [See under the chapter 4 on 'Electoral Reforms']. It is said that throughout history, strong centralised governments have never lasted long in India. Even the British tried to recognise the territorial principle by ruling through Governors.
Today, the case for a strong Union Government rests on the need to protect the interests of small States against the bigger ones, to protect human rights all over the country, to safeguard the interests and rights of minorities, to ensure that democratic rule and the will of the people prevail against any arbitrary power assumption by an unscrupulous oligarchy or the like, and to ensure the needed transfer of resources and removal of economic growth imbalances and regional disparities.
Ideally, there is no dichotomy between a strong Union and strong States. Both are needed. But the way the Union Governments -irrespective of the colour of the party in power - have operated during the last over half-a-century particularly under Articles 352 and 356 -Proclamation of Emergency and imposition of President's rule in the States — has weakened the case of the Union beyond repair.
Imposition of President's Rule: Under Article 356, if the President is satisfied that Government of a State cannot be carried on in accordance with the Constitution, he may issue a Proclamation taking over any of the functions and powers of the State Government. The powers of the State Legislatures may under the Proclamation become exercisable by or on the authority of Parliament. The State Assembly may be dissolved or kept under suspended animation. The President may take all other steps that may be necessary including suspension of the operation of any constitutional provision relating to anybody or authority in the State except the High Courts. Every Proclamation must cease to operate at the expiry of two months unless approved by resolution of the two Houses. After Parliament's approval also, a Proclamation may continue for not more than six months at a time and not for more than a total of three years. But, extension beyond one year is not possible even by a resolution of the two Houses of Parliament except during the operation of a Proclamation of Emergency and when elections to the Assembly cannot be held [Article 356(5)].
Article 356 has been one of the must criticised and controversial provisions of the Constitution. Under this provision, State Governments have been taken over on more than 100 occasions during the last 52 years i.e. on an average involving more than two States each year. Opposition members and critics have said that the article has been misused, more
often than not, for political and partisan purposes by the party in power at the Union level, usually to dismiss State Governments of parties in opposition. In the Constituent Assembly, while replying to the critics of this provision, Dr. Ambedkar had expressed the hope that it might remain a dead letter and might never be used except as a last resort, after everything else failed. In State ofRajasthan v. Union of India (AIR 1977 SC 1361) the Supreme Court held that a Proclamation under 356 depended on the subjective satisfaction of the President and the Court could not substitute its own satisfaction for that of the President nor could it, in view of Article 74(2), enquire into the advice given to the President by the Council of Ministers. The Court, however, significantly added that if the satisfaction of the President was mala fide, based on extraneous or irrelevant considerations or no satisfaction at all, it could interfere. Thus, exercise of President's power under Article 356 was brought under judicial review to that extent.
In the Bommai case, the Supreme Court stressed the desirability of the question of majority support of the government being settled on the floor of the House. This had also been emphasised by the Sarkaria Commission. An interesting case in this matter to go before the Courts was that of the "fresh" proclamation of 17 October 1996 "reimposing" President's rule over U.P. The Division bench of the Allahabad High Court in their judgement of 19 December 1996 even after taking note of the fact that proclamation had been approved by the two Houses of the Parliament quashed it as ultra vires the Constitution.
Much before the judgement came, the present writer had written that since one year of President's rule was completed on 17 October 1996, no proclamation of emergency was in operation and elections had just been held, it was constitutionally impermissible to extend President's rule further without amending the Constitution for the purpose. What even Parliament was barred from doing, could certainly not be done by the Government by giving it a different name of "reimposition" or of "fresh" promulgation of President's rule under Article 356. The court upheld this position.
As Justice Lai put it, whatever the subterfuge of a so-called new situation having arisen to justify reimposition of President's rule, the fact was that President's rule was being continued illegally and "thus what cannot be done even by the Parliament (continuance beyond one year) has in effect been done by His Excellency Hon'ble the President of India in the form of a fresh Proclamation. For no fraction of time there was a break. The State of Uttar Pradesh continues to be under President's rule with effect from 18.10.1995 till date without any break. In substance and effect, it is continuation of earlier Proclamation... Impugned Procla​mation was not capable of being considered by the Parliament because250
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even the Parliament could not have passed a resolution in the absence of two conditions enumerated in clause (5) of Article 356.... in form there may be two separate Proclamations but in substance it was continuation of the President's rule beyond one year which is expressly barred and prohibited under clause (5) of Article 356 itself."
Secondly, the present writer had expressed the view that since the Constitution provides that there "shall" be a Council of Ministers, under Articles 163 and 164, it was the Governor's constitutional obligation to constitute a popular Government after the completion of the electoral process and the Government so appointed would have been responsible to the Assembly and not to the Governor. If the Governor found it difficult to decide on whom to call to form the Government, he could take recourse to Article 175 (2), send a message to the House to elect its leader who could then be appointed as the Chief Minister. This was also the very categorical pronouncement of their Lordships of the Allahabad High Court.
Justice Lai said that the term 'Government' used in Article 356(1) "refers" to elected Government and, not the President's rule". Clause (1) of Article 163 uses the word 'shall'. "The word 'shall' indicates mandatory sense. Therefore, it is not the discretion of the Governor to appoint a Chief Minister or not to appoint. Constitutionally he is bound to appoint a Chief Minister. Here his discretion is limited to choose the Chief Minister if no party has clear majority. But it is not open for the Governor to say that he will not appoint a Chief Minister... political justice can only be extended at this juncture to the electorate through their representatives by adhering to the provisions of Article 174 and 175 of the Constitution". His lordship bemoaned how the great patriotic people of Uttar Pradesh had been "unconstitutionally deprived of their right of forming a democratic Government." He saw no reason why the Governor could not invoke Articles 174 and 175 and ask the members of the Legislative Assembly to indicate the name of the leader in whom they had confidence so that the same person could be appointed Chief Minister.
Justice Kumar also forcefully asserted the view that there was nothing wrong in the Governor asking the elected members to choose on the floor of the House a person to lead them as the Chief Minister. In fact, he said this would have been most democratic and constitutional.
The third judge on the Bench, Justice Katju observed that "it is settled law that a constitutional authority cannot do indirectly what it is not permitted to do directly". His Lordship went a step further when he held that in the prevailing situation in U.P., the Legislative Assembly not only could meet but also had to meet to decide in whom it had confidence. He added: "the Governor did have an option, that is, to summon the House
Union State Relations
251
under Article 174 and to send a message to it under Article 175(2) informing the House that he was unable to find someone who in his opinion, was likely to have the confidence of the House, and therefore the House itself should inform him about the person in whom it has confidence. On receiving information from the House, he should have appointed such a person."
These developments are being recounted for their possible relevance to what happened in U.P. later when after the last general elections to the U.P. Assembly, Governor Shastri, instead of appointing a Chief Minister, recommended President's rule which was in operation while bargaining between parties went on. Again, in J&K we had the same story after the General Elections in the State and unwillingness of Dr. Abdullah to continue as caretaker, Governor's rule was imposed for a few days before appointing Mufti as the new Chief Minister.
In this connection, the National Commission to Review the Working of the Constitution has made the following significant recommendation:
"In the considered view of the Commission, it should be possible without any constitutional amendment to provide for the election of the Leader of the House (Lok Sabha/State Assembly) along with the election of the Speaker and in like manner under the rules of Procedure. The person so elected may be appointed the Prime Minister/Chief Minister." [See under the chapter on 'The Executive']
So far as Article 356 is concerned, there is another matter to which enough attention does not seem to have been paid either by the Government or by the Judiciary and that concerns its reading with other relevant articles of the Constitution. As stated by the present writer elsewhere {Our Constitution, 3rd ed. 2001, p. 278):
"It is important that Article 356 is read with Articles 355,256,257, 353 and 365. This is usually not done. Insofar as Article 355 speaks of the duty of the Union to ensure that government of every State is carried on in accordance with the provisions of the Constitution, it is obvious that Article 356 is not the only one to take care of a situation of failure of constitutional machinery. The Union can also act under Article 355 i.e. without imposing President's rule in a matter of 'external aggression' or 'internal disturbance'. Article 355 can stand on its own. Also, Union Government can issue certain directions under Articles 256, 257 and 353. It is true that Article 356 clearly authorises the President to issue252                                                       Blueprint of Political Reforms
a proclamation imposing President's rule over a State if he is satisfied that a situation has arisen in which the Government of the State cannot be carried on in accordance with the provisions of this Constitution" but a question may be asked when can the President lawfully hold that such a situation has actually arisen. A very specific and categorical answer is contained in Article 365 when it says that where a State fails to comply with Union directions (under Articles 256, 257 and others) "it shall be lawful for the President to hold that a situation has arisen in which the Government of the State cannot be carried on in accordance with the provisions of this Constitution". It is unfortunate that before rushing to issue proclamations under Article 356, no efforts appeared to have been made to ensure that (i) the Union had done all that it could in discharge of its duty under Article 355 and (ii) that the State had "failed to comply with, or give effect to" those directions. It seems in many cases recourse to 356 has been taken without keeping other provisions in view."
The National Commission to Review the Working of the Constitution has since fully endorsed this position (para 8.15.2).
Democratic Decentralisation: The federal structure in India has come to stay and needs to be strengthened. The central problem is not of Union-State relations now but of greater decentralisation of economic and political powers to lower and lower levels, with several tiers of functioning and people at the grassroots having real power, with the system growing up from there rather than coming down from above. The only way to strengthen the Union is to make it lose its extra weight, to shed its monopoly of power in all areas and concentrate on essentials. With economic liberalisation must come decentralisation of political power and management.
To preserve "India, that is Bharat" as a "Union of States" it is necessary to work for building it as a "federal union" or what Aurobindo referred to as a union of "autonomies" with multiple tiers of government and sharing of powers from the lowest grassroots level of Panchayats to the Parliament and the Government of the Union. This would also be close to Gandhiji's model polity of concentric circles instead of the present pyramidical structure. Distribution of powers should be so designed that only the most essential or minimum necessary powers are assigned to each higher level. For example, whatever can be done by the local grassroots institutions like the village panchayats or municipalities, should be left entirely in their hands. This would be in keeping with what is now called the subsidiarity principle. Government at a higher tier should have no power to remove or supersede a duly elected government at a lower tier.
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Incidentally, this would be the most rational and practical way of I operationalising the Gandhian vision of a Constitution for India which ! recognises the sovereign power vesting in the people at the grassroots and builds from below, in a bottom-up rather than top-down approach.
On the commencement of the Constitution on 26 January 1950, power was supposed to have come to the people. But, the very fact that scholars are still talking of decentralisation or transfer of power to the people is proof enough that all these years power has been in the illegitimate hands of some usurpers and even after more than fifty years of the Constitution and the Republic, it has still to reach the ordinary Indian in his hut and hamlet.
The sixty-fourth and sixty-fifth Amendment Bills which later became the seventy-third and seventy-fourth Amendments were the first major constitutional efforts with the stated objective of transferring power to the grassroots people. The basic question was, from whom was the power being taken to be given away to the new local tiers of governance. The facts are that the powers that were proposed to be transferred, were hitherto those vesting in State Governments. No wonder, the sixty-fourth and sixty-fifth Amendment Bills were lost in the Rajya Sabha by three votes.
Narasimha Rao as Prime Minister succeeded in seeing through Parliament the two Bills in a somewhat diluted form. The seventy-third and seventy-fourth Amendments laid down the framework and guidelines in regard to the obligation to holding regular elections, restricting the period of supercession, providing for reservation for SC/ST and women, etc. It was perhaps very unfortunate that instead of relying on the Election Commission, a parallel and separate State election machinery was provided. It should be possible to somehow integrate the two and avoid duplication and frittering away of national resources - both financial and man-power.
The seventy-third and seventy-fourth amendments left a great deal for implementation by State governments through State laws to be passed by their legislatures. Whether as institutions or as individuals, no one ever surrenders power voluntarily. The result has been that most grudgingly and reluctantly and at the last minute, different States have passed laws which are at considerable variance with each other and in varying degrees try to deny the substance of functional and more particularly financial powers to the directly elected representatives in the PRIs. The local MPs and MLAs consider the new emerging leadership in the Panchayats and Nagar Palikas as their rivals in the power structure who threaten to take away a share of the cake.
Despite all the imperfections and loopholes which need to be plugged it must be agreed that the seventy-third and seventy-fourth amendments254
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have the potential of bringing about revolutionary changes in the political power structure and system of governance. With 3.2 million elected rulers, Indian democracy could become a unique model for the whole world.
If we are really serious about providing multi level governance and taking power to the doorsteps of the people at the grassroots, the Constitution should clearly provide for distribution of powers between the Union, the States and the local governments of Panchayats and Nagarpalikas by suitably amending Articles 245, 246 and other relevant articles and the Seventh Schedule. It would certainly do no violence to the basic structure or features of the Constitution or to the parliamentary system. It has the potential to powerfully contribute to the needs of good governance and development.
The seventy-third and seventy-fourth Amendments left the question of association of MPs and MLAs to be tackled at the level of States. Accepted at that time as a political compromise, this needs to be looked at afresh from the angle of constitutional propriety and clean and people friendly governance. If the aim of PRIs was to reduce the unhealthy role of MPs and MLAs as power brokers, the decision of some of the States to include them in PRIs with or without votes does not seem to be justified. MPs and MLAs must appreciate that their role is that of law makers and policy setters at the Union level for the whole of India and at the State level for the State as a whole. Local matters must be left to be handled at local levels by the representatives of the people elected to the local bodies. Also, executive functions have to be left to executive agencies at concerned levels. Schemes like the MP and MLA LADS — Local Area Development Schemes with some 3,000 crores of public money involved each year — are an affront to the constitutional principles of distribution of powers between the Union and the States and separation of executive and legislative functions. Also, these schemes make the financially bankrupt PRIs look insignificant and powerless with each MP and MLA having large funds at his disposal for spending on local area schemes which are most legitimately the concern of PRIs under the seventy-third and seventy-fourth Amendments. Even if largely suggestive and illustrative, the 11th and 12th Schedules to the Constitution become irrelevant if members of the Union Parliament and of State legislatures exercise executive powers in matters of local development otherwise supposedly reserved for Panchayats and Nagarpalikas.
All the shortcomings notwithstanding, grassroots democracy unleashed by the seventy third and seventy-fourth amendments has come to stay and as time passes, its financial and functional domains will get extended. It can only get more assertive and strengthened till sovereign
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power really comes to belong to the people and the Gandhian dream of building from below, of the bottom up rather than the top down approach can be fulfiled.
Review and Reforms
Time has come for a comprehensive review of Union State relations and Local Governance institutions. There can be no single universally applicable model. India's needs of stability, security and development demand a new marriage between unitary and federal polity so that both stability of the system and responsibility to the people are ensured. The new federalism should build a united nation of a large number of autonomies - not subordinates or subsidiaries - as federal partners at various levels. It would be a 'federal union' with multiple tiers of governance and sharing of powers from the grassroots of Panchayats to Parliament.
(0 We should de-link the ethnic aspirations from political demands for separate states. On principle, smaller States may be better for good governance due to growing populations. A larger number of States may strengthen the Union. In some cases, instead of creating new States, sub-State structures may be created. Country may be divided into 4 or 5 zones and 40 to 50 small States of almost equal size with nearly equal representation in both or at least one of the Houses of Parliament. Combined with strong zonal councils, this would lead to greater stability, more accountability, stronger Union and better administered and more developed or fast-developing States.
(//) Norms for Governor's appointments need revamping. Sarkaria Commission recommendations should be examined and implemented.
(Hi) Problems regarding Article 356 are only due to improper operation and interpretation of Articles 256, 257, 355, 356 and 365. These need to be read together. Under Article 355, i.e. without imposing President's rule under Article 356, sou motu deployment of central para-military forces would be entirely in order.
(n>) With liberalising economy, central control may get irrelevant. Income tax, corporation tax and indirect taxes can be moved to the concurrent list to facilitate harmonisation of taxes and a full vat.
(v) There is every case for a wholesale review of Union-State256
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relations and decentralisation of political power in a four-tier system of governance down to the grassroots levels. With a large number of smaller States and a four-tier system of governance, it may be possible to involve various groups in governance more closely and this may make the Union stronger and the nation more integrated, emotionally and culturally. Distribution of powers should be so designed that only the most essential or minimum necessary powers are assigned to each higher level. For example, whatever can be done by the local grassroots institutions like the Village Panchayats or Municipalities, should be left entirely in their hands. Government at a higher tier should have no power to remove or supersede a duly elected Government at a lower tier. Efficient bureaucracy cannot be a substitute for democratic decentralised government.
(v/) Eleventh and Twelfth schedule should be made mandatory and merged into a common list. MPs and MLAs should not be a part of the district development process. Decentralisation of law and order functions to the local elected bodies is desirable. Powers of Gram Sabha and Gram Panchayats need to be classified. Local staffing is most desirable for local bodies. MP LAD Scheme is violative of federal principles of distribution of powers.
(v/7) In the North-East States, illegal migration must be checked. Local traditional institutions of Government need to be modernised with gender justice for women and used as institutions of governance. Overlapping jurisdiction of State Government, Autonomous District Councils (ADCs) and traditional system of governance and the problems thereof must be removed and jurisdictions of each clearly defined. Greater autonomy should be provided to ADCs by amending the Sixth Schedule. Problems with regard to participation of non-tribals in ADCs need to be addressed. Problems in judicial administration due to multiple overlapping jurisdictions of the traditional institutions, ADCs and the subordinate judiciary should be resolved and the emerging conflict between human rights and tribal rights and between conservation laws and tribal rights to be analysed and resolved.
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Recommendations on the Union-State Relations made by the
National Commission to Review the Working of the
Constitution (31 March 2002)
UNION-STATE RELATIONS
Legislation
(1)  Individual and collective consultation with the States should be undertaken through the Inter-State Council established under Article 263 of the Constitution. Further, the Inter-State Council Order, 1990, issued by the President may clearly specify in para 4(b) of the order the subjects that should form part of consultation in the Inter-State Council.
[Para 8.2.13]
(2)  "Management of Disasters and Emergencies, Natural or Man-Made" should be included in List III of the Seventh Schedule.
[Para 8.2.14]
Finance
(3)  It might be worthwhile to provide explicitly for taxing power for the States in respect of certain specified services. For the Union also an explicit entry would be helpful, rather than leaving it to the residuary power of entry 97. However, it may be better to first let a consensus list of services to be taxed by the States come into force to be treated as the exclusive domain of the States, even if the formal taxing power is exercised by the Union. A de facto enumeration of services that can be taxed exclusively by the States should get priority from policy makers with a view to augmenting the resource pool of the States. Specific enumeration of services that may become amenable to taxation by the States should be made. An appropriate amendment to the Constitution in this behalf should be made to include certain taxes, now levied and collected by the Union, to be levied and collected by the States.
[Para 8.5]
Trade, Commerce and Intercourse
(4) For carrying out the objectives of Articles 301, 302, 303 and 304, and other purposes relating to the needs and requirements of inter-State trade and commerce and for purposes of eliminating barriers to inter-state trade and commerce Parliament should, by law, establish an authority
called the "Inter-State Trade and Commerce Commission" under the Ministry of Industry and Commerce under Article 307 read with Entry 42 of List I.                                                                           [Para 8.8.2]
Resolution of Disputes
(5)  Article 139A, which confers power on the Supreme Court to withdraw cases involving the same or substantially the same question of law, which are pending in Supreme Court and one or more High Courts, should be amended so as to provide that it can withdraw to itself cases even if they are pending in one court where such questions as to the legislative competence of the  Parliament or State  Legislature  are involved.                                                                          [Para 8.9.4]
(6) As river water disputes being important disputes between two or more States and/or the Union, they should be heard and disposed by a bench of not less than three Judges and if necessary, a bench of five Judges of the Supreme Court for the final disposal of the suit.
[Para 8.11.7]
(7)  Appropriate provisions may be made as envisaged by Article 145(1) in consultation with the Supreme Court or if the Supreme Court so opts to provide for the same by the Supreme Court Rules to appoint Commissioners or Masters and to have the evidence recorded not by the Supreme Court itself but by the Commissioners or Masters so that the precious time of the Supreme Court is saved.                       [Para 8.11.8]
(8)   Appropriate  Parliamentary  legislation  should  be  made   for repealing the River Boards Act,  1956 and replacing it by another comprehensive enactment under Entry 56 of List I. The new enactment should clearly define the constitution of the River Boards and their jurisdiction so as to regulate, develop and control all inter-State rivers keeping intact the adjudicated and the recognised rights of the States through which the inter-State river passes and their inhabitants. While enacting the legislation, national interest should be the paramount consideration  as  inter-State  rivers  are   'material  resources'   of the community and are national assets. Such enactment should be passed by Parliament after having effective and meaningful consultation with all the State Governments.                                                          [Para 8.11.9]
(9)  In resolving problems and coordinating policy and action, the Union as well as the States should more effectively utilise the forum of inter-State Council as recommended by the Commission on Centre-State Relations (Sarkaria Commission). This will be in tune with the spirit of cooperative  federalism  requiring  proper  understanding  and  mutual confidence and resolution of problems of common interest expeditiously.
[Para 8.12.4]
(10)  In order to reduce tension or friction between States and the260
Blueprint of Political Reforms
Union State Relations
261
Union and for expeditious decision-making on important issues involving States, the desirability of prior consultation by the Union Government with the inter-State Council may be considered before signing any treaty vitally affecting the interests of the States regarding matters in the State List.                                                                                [Para 8.13.3]
Executive
(11)  The powers of the President in the matter of selection and appointment of Governors should not be diluted. However, the Governor of a State should be appointed by the President only after consultation with the Chief Minister of that State. Normally the five year term should be adhered to and removal or transfer should be by following a similar procedure as for appointment i.e.  after consultation with the Chief Minister of the concerned State. [Para 8.14.2]
(12)  In the matter of selection of a Governor, the following matters mentioned in Para 4.16.01 of Volume I of the Sarkaria Commission Report should be kept in mind:
(a)   He should be eminent in some walk of life.
(b)   He should be a person from outside the State.
(c)   He should be a detached figure and not too intimately connected with the local politics of the State.
(d)   He should be a person who has not taken too great a part in politics generally, and particularly in the recent past.
In selecting a Governor in accordance with the above criteria, the persons belonging to the minority groups should continue to be given a chance as hitherto.                                                           [Para 8.14.3]
(13)  There should be a time-limit - say a period of six months -within which the Governor should take a decision whether to grant assent or to reserve a Bill for consideration of the President. If the Bill is reserved for consideration of the President, there should be a time-limit, say of three months, within which the President should take a decision whether to accord his assent or to direct the Governor to return it to the State Legislature or to seek the opinion of the Supreme Court regarding the constitutionality of the Act under Article 143.                [Para 8.14.4]
(14)  Suitable amendment should be made in the Constitution so that the assent given by the President should avail for all purposes of relevant articles of the Constitution. However, it is desirable that when a Bill is sent for the President's assent, it would be appropriate to draw the attention of the President to all the articles of the Constitution, which refer to the need for the assent of the President to avoid any doubts in court proceedings.                                                            [Para 8.14.6]
(15)  A suitable Article should be inserted in the Constitution to the effect that an assent given by the President to an Act shall not be
permitted to be argued as to whether it was given for one purpose or another. When the President gives his assent to the Bill, it shall be deemed to have been given for all purposes of the Constitution.
[Para 8.14.7]
(16)  The following proviso may be added to Article 111 of the Constitution:
(a)  "Provided that when the President declares that he assents to the Bill, the assent shall be deemed to be a general assent for all purposes of the Constitution."
(b)   Suitable amendment may also be made in Article 200.
[Para 8.14.8]
(17) Article 356 should not be deleted. But it must be used sparingly and only as a remedy of the last resort and after exhausting action under other articles like 256,257 and 355.                     [Paras 8.18 and 8.19.2]
(18)  In case of political breakdown, necessitating invoking of Article 356, before issuing a proclamation thereunder, the concerned State should be given an opportunity to explain its position and redress the situation, unless the situation is such, that following the above course would not be in the interest of security of State, or defence of the country, or for other reasons necessitating urgent action.                   [Para 8.19.5]
(19)  The question whether the Ministry in a State has lost the confidence of the Legislative Assembly or not, should be decided only on the floor of the Assembly and nowhere else. If necessary, the Union Government should take the required steps, to enable the Legislative Assembly to meet and freely transact its business. The Governor should not be allowed to dismiss the Ministry, so long as it enjoys the confidence of the House. It is only where a Chief Minister refuses to resign, after his Ministry is defeated on a motion of no-confidence, that the Governor can dismiss the State Government. In a situation of political breakdown, the Governor should explore all possibilities of having a Government enjoying majority support in the Assembly. If it is not possible for such a Government to be installed and if fresh elections can be held without avoidable delay, he should ask the outgoing Ministry, (if there is one), to continue as a caretaker government, provided the Ministry was defeated solely on a issue, unconnected with any allegations of maladministration or corruption and is agreeable to continue. The Governor should then dissolve  the   Legislative   Assembly,   leaving   the   resolution   of the constitutional crisis to the electorate.                                  [Para 8.20.3]
(20) The problem of political breakdown would stand largely resolved if the recommendations made in Chapter 4 in regard to the election of the leader of the House (Chief Minister) and the removal of the Government only  by   a  constructive   vote   of no-confidence   are   accepted  and implemented.                                                  [Paras 8.20.3 and 8.20.4]
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(21)  Normally, President's Rule in a State should be proclaimed on the basis of Governor's Report under Article 356(1). The Governor's report should be a "speaking document", containing a precise and clear statement of all material facts and grounds, on the basis of which the President may satisfy himself, as to the existence or otherwise of the situation contemplated in Article 356.                                 [Para 8.20.5]
(22) In clause (5) of Article 356 of the Constitution, in clause (a) the word "and" occurring at the end should be substituted by the word "or" so that even without the State being under a proclamation of Emergency, President's rule may be continued if elections cannot be held.
[Para 8.21.3]
(23) Whenever a proclamation under Article 356 has been issued and approved by the Parliament it may become necessary to review the continuance in force of the proclamation and to restore the democratic processes earlier than the expiry of the stipulated period. For this, new clauses (6) and (7) to Article 356 may be added on the following lines:
"(6) Notwithstanding anything contained in the foregoing clauses, the President shall revoke a proclamation issued under clause (1) or a proclamation varying such proclamation if the House of the People passes a resolution disapproving, or, as the case may be, disapproving the continuance in force of, such proclamation.
Where a notice in writing signed by not less than one-tenth of the total number of members of the House of the People has been given, of their intention to move a resolution for disapproving, or, as the case may be, for disapproving the continuance in force of, a proclamation issued under clause (1) or a proclamation varying such proclamation:
(a)   to the Speaker, if the House is in session; or
(b)  to the President, if the House is not in session,
(c)   a special sitting of the House shall be held within fourteen days from the date on which such notice is received by the Speaker, or, as the case may be, by the President, for the purpose of considering such resolution.". [Para 8.21.4]
(24)  Article 356 should be amended so to ensure that the State Legislative Assembly should not be dissolved either by the Governor or the President before the proclamation issued under Article 356(1) has been laid before Parliament and it has had an opportunity to consider it.
[Para 8.22.3]
(25)  Government may consider the demands of the Coorgies for a Sainik School, a Development Board and a University for them in Coorg.
[Para 8.23.1]
(26)  Steps may be taken for better protection of Sindhi language and culture by setting up of a Centre of Sindhi Language and Culture with the
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State providing necessary facilities for the same. The difficulties faced by the Sindhi migrants may be examined and corrective measures taken to facilitate grant of citizenship as per the existing law.             [Para 8.23.2]
CORRUPTION
Roots and Remedies
Edward Gibbon, the celebrated author of the volumes on the Roman Empire was asked to summarise his monumental work in one sentence. He paused for a while and said, Rome rose to great heights when the Romans and their leaders wanted to give their best to Rome and Rome fell when the Romans and their leaders began to take the maximum from Rome. Gibbon said the reasons for the fall of Rome could also be summed up in one word and that word was "Corruption". As stated elsewhere, if our ten thousand year old civilisation goes to pieces, it will also be on account of corruption.
There is nothing entirely new in corrupt conduct of public servants. Kautilya mentions forty ways of embezzlement of public funds. Coming to the heads of departments and officers of the Government, Kautilya's Arthashastra lays down strict norms of conduct and control. If an officer fails in the discharge of his responsibilities any day, he would be fined twice the amount of his pay. It shall be the duty of the chief officer of each department to keep a watch over the performance of each person under his charge. Each department is to be officered by "temporary" heads because "just as it is impossible not to taste the honey or the poison placed at the tip of the tongue, so it is impossible for a government servant not to eat up, at least, a bit of the state revenue. Kautilya speaks of 40 ways in which corrupt officers can cheat the government and the people. The Arthashastra goes on to say:
"Just as fish moving under water cannot possibly be found out either as drinking or not drinking water, so government servants employed in the government work cannot be found out taking money. It is possible to mark the movements of birds flying high
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up in the sky but not to ascertain the clandestine movement of government servants."
With a view to maintain probity in public service and to obviate chances of corruption among officers, Kautilya prescribes confiscation of their ill-gotten wealth, and transfer to another job "so that they cannot either misappropriate government money or vomit what they have eaten up." It is interesting to recall that the National Commission to Review the Working of the Constitution which on 31 March 2002 submitted its report has recommended confiscation of ill-gotten or unaccounted wealth and property of public servants. [Chapter IX, Book II]. However, in Kautilya's days corruption never had social sanction. It was not respected or accepted by society. What is new is the social acceptability and respectability of the corrupt rich. In parts of India, it is said, there are fixed rates of bridegrooms openly quoted in relation to the bribe-potential in a particular service. Thus, an IAS sells for less than a Revenue Service or Customs officer.
What is currently talked about as corruption may be defined simply as lack of public and private morality and probity and of a sense of honesty and integrity. It is the abuse of public resources or position for private gain. Corruption may involve receiving illegitimate personal gratification for extending to another person illegitimate private benefit.
India is being repeatedly mentioned, year after year, as among the most corrupt nations of the world. Whatever the motivations and veracity of this denigration, it is enough to make us hang our heads in shame. The malady of corruption has spread its tentacles wide and deep. It has become all pervasive and poses one of the gravest challenges to Indian polity, society, economy and security. It is interesting, if not shocking, to note that for many politicians, corruption is not at all an issue. However, it does not need any documentation or deliberation to make the point that there has been widespread and deep-rooted corruption in our public life, at the political level, in electoral processes, in the functioning of governments at various levels, in the behaviour of legislatures and legislators and in the conduct of ministers and their hangers-on irrespective of the parties to which they may have belonged during the last more than half a century. There has been an acute crisis of leadership. As the fish rots from the top, corruption also begins there. The people follow the examples of conduct set by the elite of society.
Speaking on the midnight of August 14-15, 1947, Dr. S. Radhakrishnan had said:
"Unless we destroy corruption in high places, root out every trace of nepotism, love of power, profiteering and black-marketing266
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which have spoiled the good name of our country in recent times, we will not be able to raise the standards of efficiency in administration as well as in production and distribution of necessary goods of life."
These words are even more true today. That is why, President Narayanan, referring to corruption in public life, was also constrained to observe that public office which was earlier regarded as a "sacred place" was today seen "by an increasing number of wielders of it, as an opportunity to strike gold and enjoy the loaves and fishes of power."
Actually, in a democracy, nothing can be more tragic, and cause greater worry than a situation where all politicians, representatives of people, are regarded as corrupt and come to be detested by the people. Most astonishingly even the Supreme Court has held that taking bribe for voting against a no-confidence motion is not a punishable criminal offence. But, then politicians alone were not to be blamed nor was corruption confined to their ranks. Corruption and other forms of unethical conduct are rampant from the apex to the grassroots. This is so in administration and no more only in departments like the police and public works. This is so in the public sector and in the private sector, in labour unions, in professional bodies, in the functioning of NGOs, in business and in industry. Howsoever reluctantly one has to say, not even the judiciary [Bench and Bar] or the defence sectors today can be regarded as entirely free from corruption. A Chief Justice of India was constrained to admit that 20 per cent of the judges could be corrupt. Also, who can say with any honesty that educational institutions, the academia or the media function with greater transparency, that the intellectuals do not sell themselves for project grants, foreign trips and the like or that any class can boast of better integrity or is inflicted with less corruption. Corruption has literally entered every walk of life, every profession and every area of activity. We all are guilty. We have, in some way, all become corrupt.
The hard fact is that our society itself has been corrupted and has come to need corruption. Corruption has been legitimatised in public mind as a way of life and a lubricant for development. It is even described as a very secular, cementing, uniting and national integrational force. In a culture of poverty and shortages, an honest politician is seen as good for nothing. He cannot and does not help his supporters at times of their need. He swears too much by honesty.
Story is told of an honest politician who said in his election speech that his old residential house still had a thatched leaking roof which he had not been able to repair during two decades of his public life as a legislator. Speaking the next day, his opponent asked the constituents
whether a man who could not repair his own house for 20 years, could be of any help to them.
Talking to the representatives of the people - the MPs and MLAs -one learns that overwhelming majority of constituents and other members of the public who visit them from morning till late night come with illegitimate requests for favours which cannot be met without compromising on probity and integrity.
In such a scenario, how can people be expected to unite in a fight against all corruption. Also, sermonising apart, in an atmosphere where school admissions, seats in professional institutions, government jobs, contracts, postings and transfers are all bought and sold with hefty amounts, it is sheer hypocrisy to look for any probity, honesty, integrity and the like in their conduct. Those who enter service by paying money, have got to recover their costs and more. How can we expect honesty from a government employee - a constable, a messenger, a babu or other - who has purchased his job at a high price. How can a school teacher who had to buy his position impart value education to his students. The legislators are no different inasmuch as they also have to buy their way to the legislature at a heavy cost.
Looking at the problem from another angle, we may say that the sources and causes of corruption are:
•   Systemic,
•   Constitutional,
•   Historical,
•   Cultural,
•   Sociological,
•   Economic, and
•   Educational
Enough has been written and spoken about the malady of corruption and maladministration. The system under which we live and the people who operate it, have nurtured an axis between corrupt businessmen, politicians, bureaucrats, police, smugglers of arms and drugs, Jehadi terrorists and criminals. They together manipulate the system and monopolise power. Power for its own sake, for getting rich quick or for other personal ends is their supreme pursuit.
It is said, we are a soft state. In the language of a cynic, democracy in India means a Government of the corrupt, by the corrupt, for the corrupt. It has taken roots and survived for more than fifty years because with the ever widening base of corruption, larger and larger number of people come to have a share in its benefits and a vested interest in its continuance.
A question we have to ask ourselves is whether we want good268
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governance (surajya) under rule of law and principles of constitutionalism or do we want an undiluted, unbridled rule of the majority even if it means rule by the corrupt, dishonest and inefficient.
The processes of development, poverty alleviation and natural calamity management programmes have been quite legitimately high on the agenda of successive Governments. But, these also have tremendous exploitative and corruption generating potential. A Prime Minister had calculated that out of every one rupee that is sent by the Government to help the poor, only 15 paise reach them. It is estimated that if all the money spent on poverty alleviation and allied programmes during the last half a century was distributed equitably among India's poor or if it was put in a corpus and a monthly subsistence pension from its interest given to everyone below the official poverty line, abject poverty in India would have vanished.
A very telling lesson in practical politics was once given by a senior Cabinet Minister of the Union Government in private conversation. He said: "What principles of probity are you talking about? I shall tell you what is real politics." "In my constituency", he said, "every year there are floods. Unfortunately, there was none this year. All my workers are angry."
One of the definite sources of corruption is in the illiteracy of the masses or the type and quality of education provided. For many decades, we have been talking about identifying a value system for ourselves and imparting some value based education but precious little has been done. Recent attempts, however sincere, also seem to be floundering in the face of opposition by vested interests and pseudo-liberal intellectual lobbies. Also, before the teachers can impart instructions in ethics and values, they have themselves to imbibe them in their lives and become role models for the children. A child follows what he sees, not what he is taught.
The other causes of corruption mentioned are the multiplicity of laws and regulations and the erstwhile system of controls, licenses and permits, absence of political will and institutional mechanisms, judicial delays in deciding cases of corruption and uncertainty of any action or punishment. The people have come to believe that the big guys with influence can never be punished even for committing the most heinous crimes.
It is said that the new economic reform policy of liberalisation and globalisation has ended the license and permit raj. But, the ground realities are that in the new economic deal corruption in public life and in administration has got further compounded. The ancient Indian ideal of globalisation was expressed in Vasudhaiv kutumbakam meaning that the whole world was a family. The new western concept of globalisation is of making the whole world a mandi - a market place - where everything is bought and sold. With the entry of players like the multi-nationals with huge budgets and with all barriers removed and the market forces
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becoming the crucial determinants, corruption has gone 'big'. One of them (Enron) reported to have spent Rupees 60 crores on "educating" the Indians. The word "educating" was believed to be a polite international business management term for 'bribing'. An Indian economist (Dr. Y.C. Halan) writing on corruption some time back said:
"Scams and scandals are the higher levels of corruption in which the elite and the politically and economically powerful, manipulate the system in such a way that money is siphoned off from state projects to their pockets. They being in powerful positions and having inside information play a safe game. Networking ensures that they are not caught or if the scandals are exposed they neither loose money or their positions.
The multinational corporations have revolutionised the kickback market. Competing for emerging markets in India they offer high kickbacks to bureaucrats and politicians in order to get a business deal through. Gunnar Myrdal, a well-known researcher on India wrote 25 years back: 'French, Americans and especially, West German companies are usually said to have the leas inhibitions about bribing their way through. Japanese firms are said to be even more willing to pay up'."
It is believed that today India has more black money than any other country of the world and also that the amount of black money in the economy far exceeds the white money.
Suggesting methods for removal of corruption as part of the political reforms agenda, is not difficult but the problem is to moot suggestions that would not hurt powerful vested interests and which would be acceptable and implementable. Various legislative and other methods and remedies have been suggested by experts, scholars, concerned citizens and public bodies for tackling the menace of corruption and bringing about some minimum necessary probity in public life and governance and in the conduct of politicians and administrators.
The seven principles enunciated by the Nolan Committee in UK [see Annexure 1] are often mentioned:
(/)   selflessness among public servants,
(//)   integrity,
(/■(/)   objectivity,
(jv)   accountability,
(v)   openness or transparency,
iyf)  honesty, and
(v/Y)   leadership.270
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It is a tall order, comprehends all. Who can disagree with these high and noble principles. But, all this is easily said than done. That there should be no corruption in public life and instead there should be honesty, integrity, objectivity, transparency etc. that precisely is the issue. Stating the seven principles is merely repeating the question without identifying either the causes or the cure of the malady.
To bring about transparency in our administration, Freedom of Information or Right to Information Bill and amendment of Official Secrets Act are suggested and are reported to be under consideration. To more effectively handle complaints of corruption among Ministers and MPs, almost every government irrespective of its party affiliations has promised a Lokpal but none had the political will to bring it about. A new Lokpal Bill - 7th in the series - is currently pending.
It was suggested at some of our conferences, workshops and seminars on political reforms that there should be greater awareness among citizens to fight corruption and develop strong social sanctions against the corrupt. At the end of a National Convention on Eradication of Corruption at the India International Centre (2000), a consensus statement was adopted and later presented personally to Prime Minister Vajpayee [see Annexure 2]. What was needed was citizens' movement against payment of bribes. Citizens' Charters, it was suggested, should be prepared for every level of administration and these should be prominently displayed in offices with public dealings. Anti-corruption groups of citizens may be set up in every locality for taking up complaints of corruption with the concerned higher authorities. Public opinion should compel the government to enact the Freedom of Information and Lokpal Bills. Some concerned citizens would like the proposed Lok Pal to cover the Judiciary and the Defence Services also.
Other suggestions made have been:
•   Those charged of corruption or moral turpitude should not be allowed to contest elections or hold any public office until cleared. Those found guilty should stand debarred from entering public life for 10 years.
•   Every candidate for a public office must submit a statement regarding his source of livelihood, his income, assets and liabilities, movable and immovable properties etc.
•   Anti-corruption laws for public servants should be made more stringent.
•   111 gotten wealth and property must be confiscated.
•   There should be a legally enforceable personal liability to pay compensation to the victim of corruption. Where loss is caused to the state itself through the corrupt conduct or mala fide action
T
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of a public servant, the latter must be made personally liable to make good the loss and pay exemplary damages.
•   Report   of  the   National   Police   Commission   should   be implemented.
•   Political interference in administration should cease.
•   Civil services should be de-politicised with transfers etc. being entrusted to a Civil Services Board.
•   Laws, rules, regulations and procedures should be simplified.
•   Downsizing    the    administration    most    substantially    and computerisation of all records in the judiciary and in the government may help reduce corruption.
•   Decision making should be decentralised and made transparent.
•   Government purchases,  award  of contracts  and  economic activity generally {e.g. award of gas agencies and the like) should be completely depoliticised and debureaucratised.
•  Judicial system should be drastically reformed.
The Constitution Commission (NCRWC) Report (2002) did not devote a separate chapter to the problem of corruption. But, a consultation paper on 'Probity in Governance' was circulated for eliciting public opinion. The Report itself recognised that the pervasive corruption and inefficiency of administration resulted in extra-legal systems and parallel economies and even parallel governments. People took refuge in extra-legal activities when the cost of obeying the law outweighed its benefits.
Integrity in the holders of public offices distinguished a good governance from a bad one. According to the Constitution Commission:
"Unless public office is regarded as a trust that a public servant holds for public good, even the most enlightened policies for promoting the welfare of the society will not work. How to restore this ethical and moral dimension to public life in India is one of the most crucial issues of governance at present".
We should bloc some of the routes that the dishonest find to advantage in the existing laws. The Commission felt that graft and corruption thrived in secrecy. The pending Freedom of Information Bill 2000, therefore should be expeditiously enacted so that transparency in administration was promoted and greater accountability ensured.
Under the Chapter on the 'Executive and Public Administration', the Commission made suggestions for (i) Public Interest Disclosure or Whistle Blower Acts to protect informers of wrong-doing, (ii) confiscation  of benami  property,  illegally  acquired  assets,  and
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property disproportionate to known sources of income and (iii) making public servants liable to pay damages and compensation for mala fide acts.
H.D. Shourie's Common cause recently listed the large number of scams and scandals. It would like (i) greater use of the Central Vigilance Commission, CBI and Lok Ayuktas, (ii) confiscation of Benami properties under Benami Transactions Prohibition Act, 1988, (iii) early enactment of pending legislations on the lines of Corrupt Public Servants (Forfeiture of Property) Act and, (iv) Prevention of Money Laundering Act.
As the Constitution Commission Report candidly reports, our fiscal deficits are getting alarming, administrative costs are increasing. It adds:
"There is pervasive impunity of the political climate and of political activity. Criminalisation of politics; political-corruption and the politician-criminal-bureaucratic nexus have reached unprecedented levels needing strong systemic changes."
"The state of the Indian economy is disturbing. The economy is gradually sinking into a debt-trap. Economic, fiscal and monetary policies, coupled with administrative inefficiency, corruption and wasteful expenditure are increasingly pushing the society into extra-legal systems, crime-syndicates, mob-rule and hoodlum out​fits. Black-money, parallel economy and even parallel governments are the overarching economic and social realities. Legitimate governments will, in due course, find it increasingly difficult to confront them. In course of time these illegal criminal out-fits will dictate terms to the legitimate governments."
Looked at from another angle, if there is one area which affects the daily life of the citizen most vitally, it is where he or she has to come in direct contact with administration at the ground level. In a democratic polity, the minimum that is expected is that the administration should be citizen-friendly, clean and service-oriented. Corruption, delays, and harassment at lower levels of public dealing need to be attended to and remedied. Potent mechanisms have to be developed for citizens' grievance ventilation and redressal. Healthy norms of accountability of administrators directly to the people would have to be established through necessary administrative reforms. At present, the system is not even accessible to the ordinary citizen. As somebody said, the administrators - the officers and petty babus - treat the citizens as dirt.
While no ordinary citizen today feels secure anywhere, some of the most corrupt persons who should be behind bars, are supposed to be among the most respected and feared and move about freely under high
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category security provided by the State at colossal costs to the public exchequer. Going to courts to seek justice becomes a harrowing experience for many a law abiding citizens. Seeking to punish a corrupt person or seeking relief from him through a court may bring to him greater harassment and trouble. [See under the chapter on 'The Government'].
There is some body of opinion in favour of switching over to the Presidential system or at least delinking Ministerial offices with membership of legislatures and drastically cutting down the discretionary powers of both. In a sense, roots of corruption can be traced to the democratic political process and the electoral system. The abrupt and hasty introduction of adult franchise in a largely illiterate, abysmally poor and backward population was most inadvisable. While we cannot go back on that now, it is essential to have an integrated approach to constitutional and political reforms including far reaching legal, judicial and electoral reforms.
Corruption is the inevitable concomitant of the role of black money in the electoral process. A way can be found only by some fundamental systemic changes in the electoral law and processes. [See under the chapter on 'Electoral Reforms'].
Today, clean and quality governance has become a categorical imperative for our very survival as a democracy and a free nation. The most important task is that of cleansing the system and making the Government and the administration really ordinary citizen-friendly.
In the ultimate analysis, this can happen only if power is accepted, as Gandhi said, as a trust and an opportunity of service and politics and public administration themselves are viewed as a mission for sacrifice and service and not for self aggrandisement or as lucrative professions for amassing wealth. Fortunately, in the words of our great Justice H.R. Khanna:
"Springs of integrity and moral values have not altogether dried up in the country. We have still a number of persons in political life and administrative wing of the State who are possessed of impeccable integrity, honesty and moral values. But their number seems be dwindling like species of vanishing tribes."
To the extent that we have forsaken our ancient ideals, we have come to grief. The craze for competitive consumerism, hedonism, sensory pleasures and material enjoyment through maximum consumption have brought us close to disaster. Bhogvad and Upbhogtavad have generated a mad race for stark materialism. There is lust for unabashed possessivism and unbounded greed for more and more money by any means. This has sapped all sinews of the spirit. As Gandhiji said: "There is enough in the world for the needs of everyone but not enough for the greed of even one person."
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We are faced with a crisis of character - individual and collective. The roots of the present day rampant corruption are in human greed, in the devaluation of values within us and in the spiritual vacuum in the lives of most of us. Market-oriented, commerce and money-centred, western consumerist value system is at the source of a great deal of corruption in our life. So long as money remains the highest value, corruption can never go.
It must be a matter for grave concern that we are getting cut off from the basic truths of our sublime past. Nations that forget their roots and lose their vision perish. Societies that fail to transmit to their children their heritage, the quintessence of the accumulated wisdom of centuries and their system of values are relegated to debris. The rubble and the shambles of history and the stories of dead civilisations are a mute testimony to many such fallen stars.
Something has got to be done and done before it gets too late. Delay shall bring only misfortune and disaster. All those interested in country's future and with no personal axe to grind or benefit to derive from the corrupt system, must become role models, sink all differences and come together to launch a massive crusade and citizen's movement to restore moral values and save the nation from the cancer of widespread corruption.
Society runs on reward-punishment principles. If corruption ceases to pay or yield rich dividends and if punishment becomes certain, swift, deterrent and really hurtful, corruption would certainly come down. Ultimately, the responsibility is ours. We, the people, the citizens of India would have to become activists. We cannot afford to remain mere silent spectators of our doom.
The activist Central Vigilance Commissioner (CVC), N. Vittal had taken the initiative of launching a Council for Clean India for sensitising the people to fight corruption. A Citizen's Guide to Fighting Corruption was also issued. The guide suggests that the NGOs and the people interested in fighting corruption should get together and (i) use Public Interest Litigation to seek court intervention, (ii) approach agencies like the CVC, Lok Ayuktas etc. (iii) use electronic and print media to shape public opinion, and (iv) go in for networking of all anti corruption forces. The Guide concludes:
"Fighting Corruption is the national duty of every patriotic Indian.
If five crore corrupt elements are ruining the country the remaining ,. .,, 95 crores who are the victims of corruption scene are failing in :      their duty".
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The Seven Principles of Public Life
(recommended by the Nolan Committee)
Selflessness: Holders of public office should take decisions solely in terms of the public interest. They should not do so in order to gain financial or other material benefits for themselves, their families, or their friends.
Integrity: Holders of public office should not place themselves under any financial or other obligation to outside individuals or organisations that might influence them in the performance of their official duties.
Objectivity: In carrying out public business, including making public appointments, awarding contracts, or recommending individuals for rewards and benefits, holders of public office should make choices on their merits.
Accountability: Holders of public office are accountable for their decisions and actions to the public and must submit themselves to whatever scrutiny is appropriate to their office.
Openness: Holders of public office should be as open as possible about all the decisions and actions that they take. They should give reasons for their decisions and restrict information only when the wider public interest clearly demands.
Honesty: Holders of public office have a duty to declare any private interests relating to their public duties and to take steps to resolve any conflicts arising in a way that protects the public interest.
Leadership: Holders of public office should promote and support these principles by leadership and example.
These principles apply to all aspects of public life. The Committee has set them out here for the benefit of all who serve the public in any way.
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Conclusions and Consensus reached at the National
Convention on Eradication of Corruption and Restoration of
Values held at the India International Centre, New Delhi
The convention reached the conclusion that enough has been written and spoken about the malady of corruption. Many commissions and committees have reported on it. However, corruption today has become one of the biggest challenges to Indian polity, society, economy and national security. It has become all-pervasive and has invaded all professions and all walks of life. It is not confined to politicians and administrators. The highest priority has, therefore, to be given to tackling this problem particularly in so far as it affects the daily life of the common citizen.
To combat the widespread scourge of corruption, what was needed was not mere condemnation of many scams and scandals and strong criticism of the evil of corruption but a concrete action plan to root out or at least control the evil.
Value-based Education
The convention was of the view that the surest way to fight this evil was to bring about a restoration of values in society.
There is urgent need for moral teaching and introducing value-based education in schools, colleges, universities and in all professional institutions. In fact, it deserves the highest priority. It is necessary to change the mindset of our people and this can best be done at the level of the child and through teachers at school. There should, therefore, be strong focus on education based on universal moral values.
Citizens Action Programme
The convention decided to set up a "Citizens Action Programme Against Corruption" (CAPAC) under the convenership of P.K. Dave, former Lt. Governor of Delhi. The CAPAC would devise a plan to spread awareness about the ways of resisting and fighting corruption, and enlist the support of activist citizenry and volunteers. The convention hoped that the concerned people would come forward with liberal donations to the cause. The CAPAC would have its cells at various levels beginning from the grassroots level. Also, such cells should emerge within various professional bodies to handle cases of corruption in their ranks by building social sanctions against the corrupt colleagues. The CAPAC278
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should seek the support of the Governments at the Union and State levels and their functionaries like the DM/DC. It should seek commitment and active support from the media also.
Public Awareness Campaign
As the first item on its agenda, the CAPAC may launch a public aware​ness campaign through the media and other means. Wherever the Govern​ment officers, educational or professional bodies or public sector under​takings are amenable to be helpful and cooperative, they should be invol​ved and their heads should be prevailed upon to make public commitments.
Social Sanctions
Where a citizen wants to buy illegitimate benefits through bribery and unethical means, the CAPAC should not hesitate to expose the person, impose social sanctions and seek legal action.
There was general consensus at the convention on the following points:
1.   Citizen-friendly  administration:   The   Government   and   the administration   should   become   more   citizen-friendly   and responsive to the needs of the common man. At present the ordinary citizen is subject to the tyranny of the administration, its babus or inspectors.
2.   Priority to education - activist citizenry: The illiterate and the uneducated are more prone to be victims of corruption. The highest priority to  education  should,  therefore,  be  sought through the pressure of civil society and activist citizenry.
3.   Need for systemic constitutional reforms: Many aspects of the problem of corruption are born of systemic constraints and it is, therefore, necessary to take a holistic review of India's Consti​tution without changing its basic values. The system should be so reformed as not to give any scope and incentive to corruption.
4.   Declaration of assets by candidates at election: It should be made obligatory by law for all candidates for election to representative bodies including panchayats and the Union and State legislatures that they make a full declaration of all their own and immediate family members movable and immovable assets on the date of filing the nomination. The declaration should be made public in the constituency of the candidate and when a candidate is elected, the declaration should be laid on the table of the House.
5.   Disqualification of certain categories of those chargesheeted by courts:  As  soon  as charges  for offences  involving moral turpitude and/or heinous crimes are framed in a court of law, the
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accused person should stand disqualified for contesting any election to public office until that person is finally exonerated.
6.   Need for electoral reforms and regulation of parties: Electoral reforms call for high priority attention. There is need for regulating political finance and public audit of party and campaign funds.
7.   Strong and prompt sanctions: Society runs on the reward and punishment principle. Corruption can be controlled only when it ceases to pay and when social sanctions against corruption become strong and prompt.
8.   Prompt   investigation   and   deterrent   punishment:    Prompt investigation and deterrent punishment in cases of corruption would go a long way towards controlling the situation.
9.   Official Secrets Act, Transparency and Information Flow: The Official Secrets Act should be repealed or drastically transformed to ensure maximum transparency in public dealings by the administration and a free flow of information to the people.
10.   Expediting the Lokpal Bill:   The  Lokpal  Bill  pending   in Parliament should be passed expeditiously.
11.   Machinery  at  the  State  level:   Vigilance   Commission   and Lokayukta institutions should be established at all the State levels.
12.   Display of citizen's rights and services available at all public offices: At all offices with public dealings, the services available and the duties and responsibilities of the officers and the legal and legitimate rights of the citizens must be prominently displayed.  The time-limit and entitlements for disposal  of applications, etc., should also be announced and displayed along with the names of officers to be approached in case of delay. In case of delay, the citizen must be compensated and concerned officers subjected to disciplinary action.
13.   Reduction of staff: The Government should withdraw itself from non-essential areas. The Government staff should be drastically reduced on the basis of the recommendations of the Pay   Commission.   Procedures   should   be   streamlined   and simplified. Filling large number of forms and seeking dozens of clearances and certificates should not be necessary.
14.   Decentralisation of power: Monopoly of power at any level is dangerous. It should be genuinely decentralised down to the grassroots levels.
The convention resolved to present its conclusions and suggestions to the nation. These may also be presented to the Hon. Prime Minister, the Hon. Union Home Minister and leaders of political parties for their information, consideration, commitment, support and implementation.10
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Reforms for Good Governance
Nation is passing through critical times. Our polity is under severe strain. Faith of the people in the quality, integrity and efficiency of governmental institutions stands seriously eroded. Case for a review of the working of the institutions—Executive, Legislature and Judiciary— and for wide ranging political reforms is unassailable.
During the last few years, it has come to be clearly recognised that the present model of our republic has failed to meet the hopes, aspirations and requirements of the people. The case for a rethinking on our failure to work the political system we gave to ourselves is unassailable. The time is ripe for a fresh look and for considering necessary systemic amends. Strong systemic reforms are needed. Piecemeal reforms or patchwork solutions will not do. If the present polity is found to have failed, it would have to be considered what reforms were most urgently required to suit India's ethos and meet our needs.
That there has been a steep fall in the standards of conduct in public life and in administration is widely accepted. That there is a crisis of character and values in politics and public administration, is saying the obvious. Growth of a certain cynicism towards normal democratic processes and an erosion in the respect for political parties, politicians, legislators and civil servants, present a disturbing scenario.
The source of many of our maladies is in the disregard of the interests of the citizen and in the absence of good governance. The central thesis presented here is that in a democratic polity sovereignty vests in the people, civic sovereignty has got to be asserted and the citizen put at the centre of the political system and citizen-friendly governance brought about on a high priority basis. Above all, the citizens have to realise their citizenship obligations and come forward to be active participants. Every citizen, in whatever position has certain responsibilities towards fellow citizens. Good Governance, is citizen-friendly governance.
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The following should be included among the Fundamental Rights of citizens under the Constitution:
•   Freedom of the press and other media,
•   Right to information,                               ^
•   Right to education for all upto the age of 16,
•   Right to safe drinking water,
•   Right to work for a minimum of 85 days in a year,
•   Right to speedy, effective and inexpensive justice,
•   Right to truth as defence in contempt of courts cases.
Directive Principles
Perhaps the best blueprint for reforms needed to be urgently enforced is already contained in Article 37 of our Constitution. The only place where our Constitution uses the term 'governance' is in this article under the Directive Principles. It speaks of certain "principles" being "fundamental" in the "governance of the country". Adherence to some of these fundamental principles of governance would require the State to secure:
•   a social order for the promotion of the welfare of the people with social, economic and political justice for all [Article 38(1)};
•   minimisation of inequalities in  income and elimination of inequalities   in   status,   facilities   and   opportunities   among individuals and groups of people [Article 38 (2)];
•   right to adequate means of livelihood for all citizens - men and women equally [Article 39 (a)];
•   opportunities and facilities for children to develop in a healthy manner and in conditions of freedom and dignity [Article 39
(0J;
•   right to work, to education and to public assistance in cases of unemployment, old age, sickness, disablement etc. (Article 41);
•  just and humane conditions of work and maternity relief (Article 42);
•   a living wage for workers with conditions of work ensuring a decent standard of life and full enjoyment of leisure (Article 43);
•   free and compulsory education for all children below 14 years (Article 45);
•   raising the level of nutrition and the standard of living and to improve public health (Article 47);
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• protection and improvement of environment and safeguarding of forests and wild life (Article 48 A).
It would be most desirable to have provisions for a periodical review of the implementation of the Directive Principles of State Polity both by the Union and the States.
Citizenship Responsibilities
The only hope for building a united and integrated nation with dignity of the individual lies in the growth of institutions of civil society and we, the citizens of India, rising above petty self-interests, identifying the hard core of citizenship values enjoined by the Constitution and making a determined bid to work together to protect and promote them by contributing all our mite.
Every citizen must accept the position that as citizens all are equal, have the same rights and responsibilities and are entitled to equality before law without any discrimination. Everyone of us must treat all our fellow citizens as equals and must not discriminate between them on any grounds such as sex, religion, caste etc. Every citizen must enjoy the same fundamental rights of freedom of thought and expression, freedom of religion, freedom from exploitation etc. It follows that we must respect the freedom of all our fellow citizens and must do nothing which may result in exploitation of anyone.
Citizens voted to be in positions of power and governance must never forget that they are citizens first and always accountable, answerable and responsible to their fellow citizens at large. They must respect dissent, listen to complaints and never try to gag opposition. Certain standards of behaviour and discipline and of responsibility are essential to democratic ethos. Each citizen must therefore imbibe a spirit of self-discipline and a sense of his or her responsibilities to his fellow citizens and society.
Right to vote under universal adult franchise gives to every citizen an opportunity to participate in the democratic process and to select the government. This right must be used not only to operate and defend democracy but also to make it more effective and meaningful. This is a tremendous responsibility. This right has to be exercised with meticulous care and careful thought, without fear or favour. Also, the more competent ones willing and in a position to be able to rise above petty self-interests and with a desire to serve must come forward to more actively participate in the process as candidates and political activists. A full recognition of our democratic rights and responsibilities as citizens at election time will automatically rid the system of corruption, criminalisation, money and muscle power and the like ills.
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Right to receive adequate education and the duty to educate all fellow citizens must become parts of the national agenda. The tasks of nation-building and economic development cannot succeed unless the citizens at large feel intimately involved, responsible and committed to contribute their mite in every way.
Citizen and the State: The citizen needs to be restored to a position of pre-eminence at the centre of all state objectives and activities. The state must cease all unnecessary interference or exercise of political and administrative controls over the daily lives of citizens. Ways and means have to be found for reasserting the will of "We, the People" over the organs of the state - Legislature, Executive and Judiciary - and restoring power to the citizen where it belongs. This would call for respect for citizenship values and emergence and strengthening of a civil society with an aware, awake, responsible and participant citizenry.
Constitutional democratic government has got to be limited government with state jurisdiction and role restricted to essentials. The state must function as a facilitator and infrastructure provider not only to business and industry but to the citizens at large and to the goal of improving their quality of life.
The citizen's role would have no meaning in a society where the citizens are not prepared to make sacrifices for protecting and promoting them or where they view them only in terms of their own interests and rights. The role of a citizen in the polity would imply all the rights, responsibilities and duties of citizens vis-a-vis fellow citizens, society at large and the state.
Exercise of the rights and responsibilities of freedom also involves a certain degree of tolerance of others and their opinions even when they strongly differ from ours. It requires acceptance of even unpalatable decisions taken democratically. The democratic method inevitably implies trying to understand each other's opinion, a certain give and take and a certain mutual adjustment.
In a democratic polity, the administration must be run by the citizens for the citizens. Corruption, delays and harassment at levels of public dealing need to be attended to and remedied on a high priority basis. No one should forget that sovereignty vests in the people and that the highest functionaries of the state - in the Executive, Legislature and Judicairy -are all appointed or voted to positions of power and governance as the creatures of the people. They are citizens first and always accountable, answerable and responsible to their fellow citizens at large.
It was imperative to bring massive pressure of world public opinion against terrorists and subversives and for not protecting them in the name of human rights. A situation cannot be allowed in which human rights are seen to be the preserve of the practitioners of terrorism while those
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dealing  with  the  menace  courageously,   under  extremely  difficult circumstances are falsely condemned for violation of human rights.
One possible option that may cover all the issues raised and merit consideration is the Gandhian model whereunder:
•   politics has to be viewed as a mission for service of the people and maintenance of high moral standards in public life and not as a profession for wielding power and amassing wealth;
•   there is decentralisation of power down to the lowest grassroots levels and the ordinary citizen feels free and a participant in governance in keeping with the constitutional principle of the individual being the unit of Indian polity;
•   instead of a pyramidical structure and concentration of power at the top with bits of it trickling down, we have a polity of concentric circles of multi-tier governance with power spread out and shared in a bottom-up rather than top-down scenario;
•   direct  elections  are   limited  to  the   primary  tier  of local government;
•   in keeping with the subsidiarity principle, each higher tier is entrusted with only those functions which the lower tier cannot handle.
To Sum Up
• Political education for citizens is a high priority necessity. Citizens must be educated in citizenship values and ethics. Lack of awareness about duties is a hindrance to responsible citizenship.
 Citizens must perform the role of vigilance over ministers, administrators, elected members and judges. That is the only way to convert subjects into citizens.
 Active citizenship is good citizenship. All large cities must have institutes of Good Citizenship for citizenship training. It is high time to start a nation-side Citizenship Awareness Movement.  The Ministers and civil servants act like masters and not as public servants. Empowerment of the people and transparency and accountability of the administration should receive high priority attention. There is need for change in attitudes and mind sets.
 Right to information must be made a fundamental right and the pending Bill in the Parliament passed without delay.  Development process should be made more participatory.  Citizen's charters must be prominently displayed and widely
The Blueprint
285
publicised. These should list services lawfully available, charges to be paid, time taken and remedial measures for all departments and offices.
•   There must be a true and effective decentralisation of powers in decisions making and administration.
•   Out-of-date laws and regulations must be phased out and all rules, procedures etc. simplified.
•   Universal primary education for all and scholarships for higher studies  and training for deserving students particularly  of disadvantaged sections should be ensured not only in law but in fact on the ground. Positive discrimination and reservation policy for SC/ST may be necessary in the short run but without an exit policy its relevance is being. It becomes counter​productive and disastrous to those it seeks to help to come up. Economic criteria must be implemented for reservations and there must be a progressive dereservation during 2010-2025. But before that it would have to be ensured that the thus far disadvantaged sections or groups thereof come at par with the rest   of  the   society.   Also,   there   should   be   proportional expenditure  for poverty  alleviation  in  non-reserved  social groups.
It is only when we fulfil the basic duty of politics of restoring the power of the Constitution and its institutions back to their legitimate owners - the people - that things will begin to change. Really, no reforms shall succeed and nothing can change unless the sovereign power is exercised by the people and they use it to discharge their citizenship responsibilities.
Nations are made only when people rise above their narrow self interests and are prepared to make sacrifices for their fellow citizens. Unless we, the citizen of India at large, are vigilant and conscious of our obligations as citizens, there is no reason why freedom and democracy should continue for ever.
Elections
The electoral and political party reforms considered necessary may be grouped under two major heads, viz. (1) practice and procedure related and (2) system related. Most of these do not call for any constitutional amend​ments. They are matters for political reforms which can be brought about through ordinary legislation or through rules, regulations and executive orders provided that the political will gets crystallised with an agreement between political parties. The entire matter is in the legislative domain.286
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Civil society activists and concerned citizens would do well to realise this and build public pressure on Parliament instead of rushing to courts.
Representational Legitimacy: To ensure representational legitimacy to legislators within the existing system, it could be laid down that in order to be declared a winner, a candidate must secure a minimum of 50 per cent plus votes so that it becomes necessary for every winning candidate to woo more than his caste, community or narrow group vote bank and seek a wider consensus. If, in the first round, nobody gets over 50% then there should be a run-off contest the very next day or soon thereafter between the top two candidates.
Compulsory Voting: Voting should be made compulsory as a fundamental citizenship obligation. The advantage of compulsory voting is that the voter realises that he is not conferring a favour on the candidate but exercising his duty as a citizen. If in our present situation making voting compulsory is not found to be a feasible or enforceable proposition, a scheme of incentives/disincentives linked to certificate of voting could be considered.
Voting by Armed Forces: The facility of voting either by proxy or by the existing postal ballot system, could be provided to members of the armed forces. There is no justification for denying to the services personnel their right to effectively participate in the democratic process as equal citizens.
Election Petitions: NCRWC has very rightly suggested setting up of special courts at the level of High Courts taking evidence through commissioners and deciding all election cases invariably within six months.
Independent Candidates: Something has got to be done to discourage independents and bring down their number by increasing the security deposit in their case, disqualifying them for future elections if they get less than say, 5% of the votes polled and providing for their proposers and seconders being Panchayat or Nagar Palika members.
Procedural Malpractices: In the area of procedural malpractices during election processes, the following need attention:
(/) Foolproof method of preparing electoral rolls at the village and
Nagar Palika or ward level  and keeping them  constantly
updated. (if) Making a multi-purpose Identity Card compulsory for all adult
citizens. (Hi) Display of electoral rolls at post offices in each Constituency
Headquarters for public scrutiny. (iv) Introducing the electronic voting machines in all constituencies
all over the country as rapidly as possible.
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(v) Authorising the Election Commission to take more stringent action in cases of booth capturing, as recommended by the Goswami Committee, and to take a decision in regard to countermanding the election or ordering repoll etc., and
(yf) Use of temper-proof video and other electronic surveillance at sensitive polling stations/constituencies.
(vii) Security deposits of candidates securing less than 25% votes should be forfeited.
(viif) CEC and ECs to be appointed on the recommendations of a body consisting of PM, Leaders of the Opposition in L.S. and R.S., Speaker of Lok Sabha and Dy. Chairman of Rajya Sabha.
Role of Money Power: If the electoral process has to steer clear of tainted and motivated sources of funds, some of the following suggestions may need to be considered:
(/) The cost of elections must be reduced. This can be done by changing the ground rules for electoral campaigns - partly by reducing the campaign period, banning outdoor public rallies, encouraging the use of electronic and digital technology to campaign at state cost and simultaneously by totally and effectively banning other overt and wasteful tamashaas of campaigning including the use of auto-traffic to ferry people to election rallies of any kind. Wall writings, display of cut-outs, hoardings and banners, hoisting of flags (except at party offices, public meetings and other specified places), use of more than a specified number of vehicles for election campaign and for processions, announcements of publicity by more than a specified number of moving vehicles, holding of public meetings beyond the specified hours, display of posters at places, other than those specified by the district/electoral authorities, should be banned.
(if) To the extent possible, State and parliamentary elections should be held simultaneously.
(Hi) Declarations to be mandatory by every candidate and every holder of political office of all assets and liabilities and these declarations to be subjected to audit and public scrutiny.
(iv) No one should be allowed to contest from more than one
constituency, (v) Code of conduct should be made into a law and its violation
should attract penal action.
(vi) Candidates must be required to clear all government dues and vacate unauthorised government accommodation etc. before being allowed to go to polls.288
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(yii) A suitable law should be enacted providing penalties against damaging or desecrating public or private property by candidates, political parties or the agents, through painting of slogans or erecting cut-outs and hoarding or putting banners and buntings.
(viii) Legitimate sources for the essentially needed funds would have to be identified. For one, company and individual donations should be encouraged with higher limits placed on the maximum permissible amounts and liberal tax rebates allowed.
(ix) In case the present ceilings are to be continued, they should be linked to the cost of living index so that they remain realistic. But, the expenditure incurred on a candidate's election by his friends, by the political party or by others should also be included while examining adherence to the ceiling. Full disclosure of the sources of election funds and audit of receipt and expenditure should be made compulsory.
Criminalisation: In the area of criminalisation of electoral processes and politicisation of crime, following suggestions deserve consideration:
(I) Disqualification of those charged with serious offences and derecognition of parties putting up such candidates: Once charges relating to certain crimes have been framed by a court against a person, he should not be permitted to contest elections unless cleared.
(//) Speedy trial by special courts of cases involving candidates: A potential candidate against whom charges have been framed by the police may take the matter to a special electoral court. This court would be obliged to enquire and take a decision in a strictly time bound manner. Basically, this court may decide whether there is indeed aprimafacie case justifying the framing of charges. If yes, the person should not be allowed to contest. (Hi) Incongruities in the existing provisions of sub-sections (1), (2) and (3) of Section 8 of the Representation of the People Act, 1951: At present a rapist convicted and sentenced to ten years imprisonment, may be disqualified only for six years under sub​section (1) and thus remain free to contest elections, even while in prison serving the last four years of his sentence should be eliminated. The law should provide that whoever is convicted of any offence by a Court of law and sentenced to imprisonment for six months or more should be debarred from contesting elections, for a period totalling the sentence imposed plus an additional six years.
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(iv) Disqualification on conviction to apply to sitting legislators: Under Section 8(4), sitting members are not disqualified even when convicted until their appeal is decided. This should be deleted. If an elected representative gets convicted on charges related to specific crimes, he should be required to withdraw from the legislature for six months and if within that period he fails to get an acquittal, he should be disqualified.
(v) Heinous Crimes: Permanent disqualification for life of those convicted of heinous crimes.
(vi) Caste and Communal Violence: Statutory provision should be made prescribing imprisonment and disqualification for spreading caste or communal hatred during election campaigns.
Political Parties
Law for Political Parties: Political parties should be institutionalised through a comprehensive legislation to govern and regulate their number and activities, lay down criteria for their registration and recognition as national or State level parties and their deregistration and/or derecognition in case of violation of norms laid down. The law should make it compulsory for the parties to maintain accounts of the receipt of funds and expenditure in a systematic and regular way. The accounts should also be compulsorily audited and available to public for study and inspection. The proposed law should also provide for certain other matters like funding and democratic and clean internal functioning of parties. It may provide for making it compulsory for the political parties to require their candidates to declare their assets and liabilities at the time of filing their nomination before the returning officers for election to any office at any level. It should be laid down in law that no political party should sponsor or provide ticket to a candidate for contesting elections if he was convicted by any court for any criminal offence or if the courts had framed criminal charges against him. The law should specifically provide that if any party violated this provision, the candidate involved should be liable to be disqualified and the party deregistered and derecognised forthwith. If implemented, this would be obviously an effective check on criminals' increasing clout and control in political parties.
Regulating the Number of Parties: Unless the number of political parties and/or alliances at the national and State levels is regulated by law, representational legitimacy of our legislators with a first-pass-the-post system cannot be assured. Also, no scheme of state funding can succeed. Only recognised national parties and pre-poll alliances (i.e. those that secure at least 10% of the votes cast) should be allottedw:
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common symbols to contest elections to Lok Sabha. State Parties may be allowed common symbols to contest elections for State Legislatures and the Council of States (Rajya Sabha). This would, by prompting pre-poll alliances, automatically consolidate the vote and help in evolving some sort of federal parties or alliances providing more stable governments. There could be no difficulty in passing such a law in both houses of Parliament because it was in the best interests of major parties.
Funding of Parties: Reform proposals in regard to political funding should revolve round (1) reducing costs, (2) better utilisation of funds, (3) curtailing influence peddling and political corruption, (4) strengthening public disclosure and transparency mechanisms with respect to the sources and the use of funds, (5) permitting higher corporate donations with higher limits and tax exemptions, and (6) submission of false or incorrect returns bringing immediate derecognition of the party.
Seats for Women: Reservation by law should be made for atleast 30 per cent of organisational positions at various levels in every political party and the same percentage of party tickets for parliamentary and State legislature seats should be given to women with failure to do so inviting penalty of the party losing recognition.
Training to Party Cadres: It is important that political parties in India, realise  the   importance  of imparting  to  their  members  necessary professional training in the modern techniques, tools and methods of ^ political   management,   legislative   functioning,   leadership  roles  etc. NCRWC has suggested some institutional mechanism for planning, thinking and research on crucial issues facing the nation and educational cells   for   socialising   the   party   cadres   and   preparing   them   for responsibilities of governance.
To Sum Up: The main issues that need to be attended urgently are in regard to (i) reducing the cost of elections, curbing the role of money, muscle and mafia power, (ii) ridding politics of criminals and criminalisation, (iii) reforming the system to ensure that those elected secure majority of votes polled and are truly representative of the people, (iv) modifying the laws and rules to have largely error free electoral rolls, compulsory multi-purpose identity cards for all voters (adult citizens), electronic voting and counting of results, (v) outright outlawing of all defections, and (vi) preventing misuse of governmental machinery. Also, electoral reforms regarding (a) regulation of political parties by law, (b) audit of party funds, (c) in due course, state funding of elections in kind, (d) making accounts open to public scrutiny, (e) all politicians being made subject to full income tax scrutiny, (f) all candidates and MPs being required to declare their assets, and (g) limitation on the number of parties, deserve to be examined dispassionately. Last but perhaps the
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most important is the need for educating the voters in regard to their citizenship responsibilities.
Parliamentary Reforms
As a first step, processes, control mechanisms, debating and decision making procedures would have to be revamped and made faster. Floor management techniques would have to be professionalised at the level of whips, parliamentary officials and the Presiding Officers.
Building a Better Image of Parliament: Parliament is the communi​cation link between the people and the government. It is necessary to establish a new rapport between the people and the Parliament. The two must be brought closer to each other. Parliament belongs to the people and not to MPs It is ordinary people who have to be enabled to feel that they are participants in the decision-making and legislative processes and that through Parliament their voice can reach the Government and that it counts. Parliament must have access to public opinion and public must have access to Parliament. If corruption is suspected inside the portals of legislatures, the press and the public must be free to question it and expose it without being threatened under the law of parliamentary
privileges.
The people should know what their representatives are doing or not doing for them. Media - electronic and print - must be used effectively to highlight important issues for legislatures and legislators and to pursue and enforce their accountability to the people at large.
It is necessary that the press and public relations in Parliament are suitably reoriented and developed as a highly specialised and dynamic service charged with the responsibility inter alia of educating public opinion in regard to Parliament and its activities. Arrangements should be made for attending to enquiries from the public, publicising the telephone numbers and addresses from which information about Parliament and its activities may be sought and providing some public computer terminals and a more meaningful and communicative internet website from which any citizen can hope to get any information he may need regarding the Parliament and its activities including for example the status of pending
legislation.
Panchayats and Parliament: The role of MP must undergo change as a result of Panchayati raj. Meticulous caution has to be taken to avoid any role conflicts between the Panchayats and Members of Parliament. Ideally, Members of Parliament are Members for the whole of India and should concern themselves basically with the national issues leaving the local problems to the care of Panchayats and Nagar Palikas. Schemes like those placing two crores of rupees each year at the discretion of each292
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Member of Parliament to be spent on local projects are bound to create role conflicts and tensions.
Improving the Quality of Members: Quality of Members is the most important variable in the working of any Parliament inasmuch as a Parliament would be what its Members make of it. Every backbencher should be enabled to feel relevant and that he matters in what goes on in Parliament. Members of important parliamentary committees need to lay down a strict code of conduct for themselves, never to ask the senior Government officers appearing before the Committee for personal favours, avoid Committee tours unless really necessary and never accept any costly gifts, dinners, free transport, five star hospitality and the like while on tours.
Institutionalised arrangements are, therefore necessary to provide the much needed professional training and orientation to every newly elected Member irrespective of his ideological or party affiliations. The orientation seminars for new members that are now arranged have become too routinised, insipid and more in the nature of a ritual both for the participants and the organisers.
Improving the Conduct of Members: The already existing Code of Conduct and Guidelines first circulated as early as in 1952 deserve to be observed. There is a strong need for MPs to invigilate themselves to uphold norms of parliamentary behaviour within and outside the Houses of Parliament.
The conduct of shouting brigades, rushing to the well of the House,' creating noise and pendemonia, making the House dysfunctional and forcing frequent adjournments day after day without transacting any business, need to be controlled and dealt with firmly. Enough provisions exist in the Rules, only if these are enforced. Some members are outright guilty of obstructing the functioning of the House and thereby committing breach of parliamentary privilege and contempt of the House. They should be dealt with under the privilege law suitably. If that is done, things will improve very fast.
It should be made the responsibility of the Leader of each parliamentary party to monitor and control the conduct of his or her party members on the floor of the House. Also, discipline in the House can be ensured better by linking material perks and privileges of legislators to their behaviour in the House. There should be no difficulty in working out the details of such a scheme for the operationalisation of the code of conduct and rules of etiquette for members.
It should be made obligatory by law for each legislator to declare his assets and liabilities on election and once a year thereafter. These declarations should be laid on the table of the House and made available for public scrutiny.
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Reducing the Expenditure: Financial cost of parliamentary democracy have been skyrocketing. During the last five decades they have gone up by several hundred times. From some lakhs per year the budget on the Union legislature has gone up upto 255 crores a year. According to one estimate, the sittings of the two Houses cost the nation Rs. 17,000 per minute, Rs. 10 lakhs per hour and Rs. 75 lakhs per day. Even these figures seem fudged inasmuch as much of the expenditure gets reflected under other heads. There is also the MP LAD Scheme.
There are two extreme views on whether Members are heavily pampered and overpaid or they are misunderstood and grossly underpaid. Much can be said on either side. According to one guess, if every member is paid Rs. 100, 000 to 200,000 per month in cash and all perks and direct and indirect financial benefits from the State are withdrawn, the public exchequer would be a gainer.
Foreign jaunts are arranged for large groups of legislators at public expense without anybody being concerned about people's reaction. Also, huge sums are spent on the security of the law makers. One way of cleansing politics and attracting to Parliament men and women who have no personal axe to grind, who do not treat membership as a lucrative profession but come to Parliament with a spirit of sacrifice and service would be to make membership financially less attractive and more
respectable.
There is need to drastically slash parliamentary spending under various heads. Even if the resultant economy in the context of the overall national budget may not seem very large, the psychological impact is bound to be massive. Strictest self control is necessary also because parliamentary budget, by convention, is not questioned or debated.
Improving Information Supply: Parliament must build its own independent national information reservoir with a network of feeding and retrieval points. Developing an independent and transparent infra​structure of information support system in Parliament would have a profound effect on revitalising and transforming the  institution  of
Parliament.
Nodal Standing Committee on Economy: Immediate steps should be taken to set up a nodal Standing Committee on national economy with specific subject-oriented study groups aided by experts and concerned with economic policy formulation and implementation.
Planning Legislation and Improving its Quality: Our legislation has often been criticised for hasty drafting and for its being rushed through Parliament in an ad hoc and haphazard manner. There is need for a dynamic—not mechanical—approach to legislative engineering and systematic programming of laws which may be proposed for enactment over a period of time. This can be done by (i) streamlining the functions
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of the Parliamentary and Legal Affairs Committee of the Cabinet; (ii) making greater use of the Law Commission; (iii) setting up a new Legislation Committee of Parliament to oversee and coordinate legislative planning; and (iv) referring all Bills to the Departmental Standing Committees for consideration and scrutiny, consulting concerned interest groups and finalisation of the second reading stage in the relaxed atmosphere of Committees aided by experts thereby reducing the burden of the House without impinging on any of its rights and improving the quality of drafting and content of legislation.
Setting up a Constitution Committee: While executive power of the Union is coextensive with its legislative power, the constituent power under the Constitution belongs exclusively to Parliament. Instead of the Constitution Amendments being presented to Parliament like ordinary pieces of legislation in the form of Bills for introduction, sometimes at very short notice, it would be desirable if Parliament is associated right from the initial stages of formulation of proposals for constitutional reform, i.e. the actual drafting of a Constitution Amendment Bill may be taken up only after the principles involved have been thrashed out in a parliamentary forum and subjected to appropriate a priori scrutiny by the constituent power. The proposed involvement of Parliament and a priori scrutiny can be achieved through the device of a Constitution Committee of Parliament. As an alternative, after a Constitution Amendment Bill has been formulated but before it has been introduced, it may be subjected to apriori scrutiny of the 'Constitution Committee'. If this is done, even the Government would be saved many an embarrassment.
Also, where an enactment is placed beyond the power of judicial review by being included under the Ninth Schedule it may be desirable for Parliament itself to provide an alternative forum and remedy by way of review etc. to any aggrieved citizen. The proposed Constitution Committee may perform this function as well.
Departmental Committees and Improving Accountability: If the Subject/Ministry based Standing Committees have to have real meaning and fulfill the purposes for which they were conceived and not to become merely part of a spoils system and distribution of perks and benefits, they should embrace the entire spectrum of administration for an in-depth and continuous study to provide:
(/) Close  pre-budget  scrutiny   of the  estimates  and  complex
expenditure plans (Demands for Grants) before they are voted
on the floor of the House; (/'/') Concurrent and contemporaneous examination of the activities
of Government departments and matters of national concern in
cool, non-partisan atmosphere;
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(iii) Monitoring and evaluation of performance, relating financial
input to the policy objectives and actual results to measure
effectiveness,   and  detailed  examination   of supplementary
estimates; (iv) Feed-back of valuable insight and information to Parliament and
to the Government to reappraise economic proposals; (v) Closer and more competent scrutiny of all legislative proposals (vi) Review of the implementation of laws passed by Parliament in
respective subject areas; (v/7) Leadership   recruitment   and   training   ground   for   higher
responsibilities in Government, participation by backbenchers
and building a second line of leadership; and (v/7/) Development of specialisation and expertise among members.
Since the functions of every Ministry and Department are covered by the Departmental Standing Committees and also in view of the proposed new Constitution Committee, Legislation Committee and the Committee on National Economy, it does not seem at all necessary to continue several of the existing Committees. This would rationalise Committee structure and above all lead to great economy of expenditure under the head of Parliament and various Ministries of the Government.
The development of an integrated system of committees would reduce the pressures on floor time, strengthen parliamentary surveillance over administration and contribute to economy, speed, efficiency and smooth working both of Parliament and the government.
Parliamentary Control Over Borrowing: There is no provision for a parliamentary scrutiny or control of public borrowing. Unlike U.K., in India, the Constitution and the laws place no limits on the borrowing powers of the Executive. It is a matter of some satisfaction that a Fiscal Responsibility Bill has since been introduced and is pending
passage.
Discussing Committee Reports on the Floor of the House: Under the present practice regarding not discussing on the floor of the House reports of some of the important Committees like Financial Committees, some very useful recommendations remain unappreciated and infructuous. It is time for modifying the practice. It would be most desirable to discuss as a regular feature all important reports of Parliamentary Committees particularly in cases of disagreement between the Committee and the Government.
Codifying Parliamentary Privileges: As a great institution, Parlia​ment should be able to take in its stride, a great deal of the criticism and adverse comments against it. Privileges of Parliament should not be allowed to become rights against the people. Time is now ripe for296
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removing the existing uncertainty and anxiety of the press and the people through early codification.
It should be clarified by amending Article 105(2) that immunity enjoyed by Members does not cover corrupt acts like accepting bribes for speaking or voting in the house in favour or against a proposal.
Reforming the Functioning of Parliamentary Parties: It is the duty of Parties in Parliament to train and guide their members and to advise and inform them on political, economic, social and procedural problems coming up before Parliament from time to time. Parliamentary parties must also be charged with the responsibility of ensuring good conduct of their members on the floor of the House.
Inside Parliament, recognition may be given to the Government and to the official opposition only. Party whips may be issued on vital matters of policy only. It would be desirable to allow free vote on most of the issues and discussions on the floor of either House thereby giving weightage to the real views of the majority of members on specific issues of national concern and possibly leading to the emergence and consolidation of national will and consensus on most matters. Only defeat on a No-Confidence Motion proper may be deemed to be defeat of the Government calling for resignation of the Council of Ministers. This might incidentally reduce the incidence of unprincipled defections and instill a new sense of responsibility, relevance and importance in each member irrespective of ruling party or opposition affiliation.
There must be at least some matters which should be deemed to be above party interests and power politics so that irrespective of changes of government Parliament takes a common stand in those areas of crucial national interest.
Anti-Defection Law: The Tenth Schedule of the Constitution which embodies the Anti-Defection Law has several serious lacunae which have caused tremendous damage to our body politic and amendments are called for urgently. The 10th Schedule of the Constitution solved no problem. It legitimatised group defections. The only remedy is to provide for immediate and automatic loss of membership for any act of defection whether singly or in a group.
Procedural Reforms: Rules of Procedure and Conduct of Business are intended to be merely for guidance, for regulating the business of the House and for facilitating the orderly expression of members' views. Precedents and conventions may not be allowed to become shackles to imprison and destroy the institution. Procedures must keep pace with the changing needs of the national economy, composition of Membership and the prevailing mood of the Members.
(/) Reorganising Parliamentary Time Table: It has also to be seen
The Blueprint
297
that time-consuming procedures do not hamper the smooth transaction of public business. It may be in the fitness of things to suitably amend the Rules of Procedure in order to more firmly prevent Members raising in the House matters of local or limited interest. These may be raised in the committees. Similarly the many controversial issues which are now usually raised during question time or soon thereafter in what has now come to be known as the 'Zero hour' could better be dealt with in the Committees. It can hurt only those who may be anxious to hog newspaper headlines by creating scenes during the 'Zero Hour'.
The floor time ought to be better utilised for major policy matters, matters of vital national interest and important legislative and financial business. There is an urgent need for a reorganisation of the parliamentary time table and rationalisation of the methods and procedures of the House. A better alternative to the present practice would be to allocate time on a weekly basis between the Government and the Private Members and to leave the priorities to be decided within each.
(if) Freedom of Expression: Every member is entitled to freely and fearlessly express himself on the floor of the House inter alia on burning issues of the day and matters of urgent public importance. If a member fails to do so under one of the available procedural devices, he often takes recourse to what has come to be known as the "Zero Hour". 'Shutting off or 'blinding' the proceedings of any House under the presiding Officer's direction that 'nothing of what is said without his permission would go on record' may be of questionable. The entire matter may need to be examined in depth and reconsidered.
(Hi) The Petitions Committee needs to be strengthened and put to greater use. It has tremendous potential as a substitute or supplementary to the Ombudsman institution. It may be advisable to pay greater attention to publicising the committee's existence and the scope of its functions.
0'v) The Question Hour: It is not unknown that very often Questions are suggested or drafted by persons other than the Members themselves. Sometimes, the Member giving notice is himself absent from the House when his Question comes up for answer. In some cases, very extensive information involving considerable expenditure and effort in collection may be called for even though the benefits, if any, may not be commensurate with the costs.298
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(v) Adjournment Motions: Instead of taking it upon himself to be arbiter of the relative merits or otherwise of the various adjournment motions of which notices are received and which are in order under the Rules, the Speaker may leave it to the House to decide if any of them and if so which one should be taken up for discussion by leave of the House being granted. Discussions in the House, on a motion of adjournment, of a matter of urgent importance which may in any case be upper most in the minds of the members and of the people at large outside at a particular time, can do no harm. It may, in fact, ease tensions and help to create a better and healthier atmosphere both inside and outside the House.
(vz) Absenteeism of Members: Absenteeism of Members threatens to become a serious malady. Members for whom the quorum bells ring too often have many pressures on their time and energy outside the House. The citizens have certain claims on their representatives and perhaps expectation of some minimum hours of presence in the house and some minimum hours of parliamentary work each day would be quite legitimate. Those Members who are not so present in the House may, therefore, under their own self-regulatory procedures, lose their salary and allowances for the day.
(v/7) Secretariats of Parliament: Independence and impartiality of the Secretariats of the two Houses and their officers and staff are absolutely necessary for the success of the system. The Secretariats of Parliament need the very best staff. But, developing a large legislative bureaucracy may be dangerous, it must never become a rival to executive bureaucracy. Parliamentary staff must be small but of high quality and caliber. It is most unfortunate that no law has so far been passed under Article 98(2). Desirability of doing so at the earliest may be considered and efforts made to reorganise the Secretariats as dynamic instruments with stress on independence, efficiency, economy and promptness. Suitable arrangements may be made on a regular basis for providing to all parliamentary officials special training and orientation in parliamentary political science and legislative management techniques and tools.
No single reform can provide a miracle cure. Also, parliamentary reforms cannot be effected in a hurry. We must proceed with care and caution and make a beginning by setting up a Parliamentary Reforms Commission or a 'Study of Parliament Group' outside Parliament as was done in the U.K. before the comprehensive procedural reforms in the 70s
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of the last century. Finally, of course the Rules Committee or a Special Procedure Committee of the concerned House should examine all the reform proposals and report to the House on the matter.
Government
Disqualifying Defectors: All defectors - whether individual or groups - must resign and contest fresh election. They should be debarred from holding any public office of a minister or any other remunerative political post without winning at a fresh election. Also, votes cast by them to topple a government should be treated as invalid.
Limiting the Size and Cost of Ministers: The practice of having oversized Councils of Ministers must be prohibited by law. A ceiling on the number of Ministers in any State or the Union government be fixed at the maximum of 10% of the total strength of the popular house of the legislature. The practice of creating a number of political offices with the position, perks and privileges of a minister should be discouraged and their number should be limited to 2 per cent of the total strength of the lower house. Also, the perks, payments and privileges of Ministers should be drastically curtailed to make these positions financially less attractive but more respectable with only those with some necessary qualifications and abilities for the job and a spirit of sacrifice and service
going for them.
Electing the Leader of the House (PM/CM): If no party or pre​election alliance of parties secures a clear majority of seats in Lok Sabha or in any of the State Assemblies and the largest single party is unable to promise a stable government, the President or Governor as the case may be, should ask the House to elect its leader just as it elects its Speaker. The person so elected may be appointed the Prime Minister/Chief Minister. This can be done by the President/Governor sending a message to the House under the existing Article 86(2)/175(2).
When the simple question is that of determining the majority, the safest and the simplest course would be to hold an election on the floor of the House. It would also not be necessary then to seek a vote of confidence as, in effect, it would have been obtained in advance of appointment through the process of election by the House itself. This would require neither an amendment of the Constitution nor of any law.
Vote of No-Confidence: To ensure that Government so constituted would last for a reasonable period and would not always be on its toes fighting a grim battle for its survival all the time and having no time or interest left for the service of the people, certain steps may be suggested. Unless a motion of no-confidence is passed, the government must be deemed invariably to command the confidence of the House irrespective300                                                       Blueprint of Political Reforms
of party splits, mergers, defections etc. The existing rule of procedure 188(vi) which bars revival of discussion "of a matter which has been discussed in the same session" may be amended in its application to a No-Confidence motion to say that a fresh No-Confidence motion cannot be discussed before the expiry of one year or more than, say, twice during the five-year term of the House.
Once  the   Prime  Minister/Chief Minister  is   appointed  and  the Government  (Council  of Ministers)  duly constituted,   it  should be removable only by a constructive vote of no-confidence passed by a special majority. All that would be essential to do so would be amending Rule 198 of the Rules of Procedure that lays down the form and procedure of a no-confidence motion. Under this scheme, the same motion which expresses lack of confidence in the Council of Ministers headed by 'A', would also contain, the name of the proposed successor, 'B'. This would mean that there would be continuity in Government and if the motion is passed, another leader would immediately take over. This would greatly reduce, if not completely eliminate, chances of getting into a situation where some forces join to bring down a government but are unable to provide an alternative thereby necessitating frequent elections.
We must stop the practice that has developed of members rushing to the President/Governor during intersession periods with letters of withdrawal of support or representations regarding the Government of the day losing majority support is unhealthy, pernicious and against the scheme and spirit of the Constitution. The founding fathers never visualised the Head of State acting as a policing agent counting heads on a day-to-day basis to examine if on any day the government has lost the backing of the majority. It is such an approach that causes horse trading and instability and the Government all the time remains busy fighting to save itself and survive through whatever means. Development work and interests of the people naturally suffer.
Public Administration
To make the administration citizen-friendly, mechanisms have to be developed for citizens' grievance ventilation and redressal. Politicisation of bureaucracy and interference of administration in the lives of citizens will need to be ended. Questions of appointment, promotion, transfer of civil servants and their interface with Ministers, etc. have to be looked into; and healthy norms of accountability to the people established through necessary administrative reforms. Also, questions that deserve to ;< be carefully considered include:                                                             »
(0 First and foremost, there has to be a behavioural and attitudinal s
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change in the civil services. The civil servant must be trained to serve the people, inculcate a work culture and a spirit of efficiency and excellence. Also, we must rid the services of casteism, corruption and politicisation. Above a certain level-say the Joint Secretary level—all posts should be open for recruitment from a wide variety of sources including the open market. Officials, before starting their career, in addition to the taking of an oath of loyalty to the Constitution, should swear to abide by the basic principles of good governance. The administrative structure and systems have to be consciously redesigned. The specialist should not be required to play second fiddle to the generalist at the top.
(if) Denial of timely service to the public must be specifically made a serious conduct offence and subjected to summary and exemplary punishment. We must ensure better accountability procedures by curbing the tendency of having multiplicity of hierarchical levels, diffusion of responsibility and passing the buck. Where public servants cause loss to the State by their mala fide actions or omissions, they should be made liable to make good the loss caused and, in addition, pay damages. A law should be enacted to provide for forfeiture of benami property of corrupt public servants as well as non-public servants. The Prevention of Corruption Act, 1988 should be amended to provide for confiscation of the property of a public servant who is found to be in possession of property disproportionate to his/her known sources of income and is convicted for the said offence.
(iif) There is need to review the prescribed procedures for inquiries, punishments, appeals, etc., to shorten their duration and to reduce the possibility of interlocutory delays or, more than one appeal. Constitutional safeguards to services under Article 311 may need reconsideration to ensure greater accountability, (rv) Supervision and inspection must be prescribed as primary duties of the higher echelons and negligence in this matter made a black mark for the purpose of performance evaluation and promotion. The reformed system should provide effective ways of prompt decision making, quick disposal and avoidance of delays, misuse of discretion and attendant corruption, (v) A   prominently   displayed   and   widely  published   Citizens' Charter may be the principal declaratory mission statement on behalf of each department and office having dealings with the public. Such a declaration should list the services lawfully available, the charges to be paid if any, the time usually taken302
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(same day in most cases), and it should further specify the point at which delays or harassment can be reported, or queries as to status of an application made.
[Some departments/offices in the States as also at the Union Government level have come up with such charters but generally the progress has been slow. Out of about 400 expected only 68 have been issued at the Union Government level. Also, adherence remains weak and red tape is still strong. Also, all others particularly those with direct public dealings need to issue and publicise their charters for the citizens.]
(v/) At the points at which reports of crime, or of fear for safety of person or property are to be made, there must be a very clear enunciation of the rights of the complainant and, as a corollary, the rights of an accused person.
(v/7) The   basic   requirements   for   the   success   of  the   above prescriptions are:
(a)   A  true  and  effective  decentralisation  of powers  and decision   making,   clear   assignment   of  responsibility, decentralised decision-making and delegation of authority, transparency in administration and right to information, bringing almost all rule-based non-discretionary powers for granting citizen services, down to the very cutting edge. In other words the citizen should go to only one point where he would hand in his request and get the service he requires. Right to information can usher in many benefits, such as speedy disposal of cases, minimising manipulative and dilatory tactics of the babudom, and, last but most importantly, putting a considerable check on graft and corruption.
(b)   Full use of all the new and emerging technologies for more efficient governance.  For every office having a  large number of public dealings, schemes for total computeri​sation should be set in motion. Every citizen request (and report), should be entered into the system on receipt, and automatically go into a central data bank, as should the date of issue of sanction, permit, etc. Once the computerised system is established, there should be a central point of enquiry where, on giving particulars about a request or case, the reception desk should itself access the data bank . on its computer, get a response about the status of the citizen's request, and give the citizen a printout with an indication about the time that would be required for fulfilling his request.
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(yiii) The elimination of out-of-date and unnecessary laws is said to be already in process. This should be completed as quickly as possible. The same applies to redundant, or unnecessarily complex rules, regulations and forms so as to simplify matters for the citizen.
(ix) Publication and printing of Acts, rules and regulations and guidelines for the citizen must be kept up-to-date and their availability   singly   should   be   an   obligatory   service   of
government.
(x) There is every need for rationalisation and drastic downsizing of the bureaucracy, cutting down the non-governmental functions of government and reducing the overall costs of administration at every level,
(xi) It should obligatory for bureaucrats at all levels to make a declaration of all assets and liabilities of self, spouse and dependents - declaration to be available to citizens on demand, (xii) It may be advisable to consider establishment of a Civil Service Board entrusted with transfers and promotions and of disciplinary matters affecting a person serving under the government.
(xiii) The 1861 Police Act and old Police Manuals should be replaced. The Police Commission and Vohra Committee reports should be considered for early implementation. Police should be provided modern training and equipment, insulated from political interference and its senior officers held accountable for the lapses of the force. Those in sensitive posts should be assured a fixed tenure and law and order cadre, investigation branch, armed police and traffic police should all be separate structures. To strengthen the criminal justice system, CrPC and Evidence Act should be amended. Public grievance cells should supplement the vigilance cells within the Police Department.
To Sum up Reform Suggestions for Government and Public Administration: We need both stability and responsibility. Government must provide good governance. Good governance is necessarily democratic, participatory, transparent, accountable and citizen-friendly. It must be responsible to the people and responsive to their aspirations and needs. It must be reasonably stable to be able to concentrate on development and governance. To meet situations of hung houses and unstable Ministries, (i) the rules may provide for the election of the Leader of the House who may then be appointed Prime Minister/Chief Minister and may be removable only by a constructive vote of no-confidence passed by a special majority, (ii) a strict ceiling of 10% of the304
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membership of the popular House be placed on the number of Ministers and equivalent posts, (iii) all defectors - whether single or in groups -must stand immediately disqualified, (iv) question of government losing majority support should be determined only on the floor of the House and the President/Governor should have no role to keep a head-count during intersession periods, to listen to representations or receive letters of withdrawal of support etc. which only encourage defections and realignments to secure ministerial berths or the like.
So far as the administrative services at all levels are concerned, it is most essential that they move out of the colonial mind set of being the masters and rulers and assume the role of servants of the people to provide clean, transparent, citizen-friendly governance to all without any discrimination. This would require decentralisation and delegation of power, full use of new technologies, downsizing of the bureaucracy, inculcating a work culture and ensuring greater efficiency and accountability, grievance redressal and open government.
Judiciary
Crossing Jurisdictional Limits: The courts have been reading into the Constitution what is non est and in effect legislating or even making the Constitution e.g. in the matter of the appointment of judges, misinterpreting parliamentary privileges and immunities in the JMM bribery case and allowing protection to MPs taking bribe of crores for casting their vote, holding even truth not to be a defence in contempt of court cases, laying down public policy or issuing executive orders to public bodies and State authorities in different areas. At best it can act as a temporary measure or as an emergency medication inasmuch as the Judiciary cannot take over the functions of either the executive or the legislature.
Contempt of Court: Bonafide criticism should not be barred and truth of the allegation must be a good defence in contempt of court cases.
Appointment of Judges: Under Article 124 (2), the Supreme Court judges were to be appointed by the President "after consultation with such of the judges of the Supreme Court and of the High Courts as the President may deem necessary." Significantly, the appointment was not required to be made "in consultation" but only "after consultation". Requirement to consult and making an appointment "after" consultation cannot have the effect of converting the judiciary - the consultee - into the appointing authority.
To resolve problems in the area of appointment of judges, a National Judicial Commission should be appointed. But, its success and credibility would inevitably depend upon its composition and upon the judiciary
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giving up the unbecoming scramble for primacy and supremacy in the matter of selection and appointment of judges. The ideal would be a Commission headed by the Vice-President of India and including as members the Chief Justice of India, two other judges, the Lok Sabha Speaker and the Ministers of Home and Law.
Reform Options: Looked at from the angle and perception of the judges and lawyers, what needs to be done is (i) to fill up all the existing vacancies of judges, (ii) increase the number of judges and other judicial officers at various levels, (iii) provide higher salaries, better perks and status and raise the retirement age for judicial officers at all levels, and (iv) ensure to the judiciary greater independence including financial autonomy. While there may be some merit in some of these suggestions, the real problems may lie elsewhere and may call for more fundamental remedies for ensuring clean, corruption free, swift and inexpensive justice to all citizens equally. Some of the reform suggestions which have been made call for inquiry and examination:
(0 Intensive training and orientation programmes should be organised for the members of the Judiciary at all levels at the time of their entry. There should be refresher courses for upgradation of training and orientation programmes at regular intervals during the service for judicial officers from the lowest to the highest courts. Similar framing camps need to be organised for the lawyers for improving their professional skills and responsibilities.
(//) The recommendations made by the National Judicial Pay Commission for Subordinate Judiciary could be considered for application equally to High Courts and the Supreme Court. The latter, infact, should become role models for all other courts. (iii) Open declaration of assets and liabilities to be made yearly by all judges - lowest to the highest, from the Munsifs to the C.J.I, (i'v) Right to speedy, time bound affordable justice equally available to all citizens to be enshrined as an enforceable fundamental right under the Constitution, (v) Improving the quality of legal education and training; attracting
better raw material to the Bar and the Bench.
(v() Informal Interaction Sessions between judges, advocates, heads of investigative agencies and litigants, the philosophy of judicial aloofness no more valid.
(vii) Case management at all levels to be modernised by use of the latest principles and mechanisms of information technology, computerisation etc. (viii) Need to simplify procedures and court practices, amending306
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CrPC, IPC, Evidence law etc.; providing full security and protection to witnesses.
(ix) Greater recourse to parallel and alternative dispute resolution (ADR) mechanisms like Lok Adalats, Nyaya Panchayats at village, block and district levels; reviving the system of Honorary Magistrates for trying petty offences; system of pre bargaining and payment of compensation; the initiative of fast track courts and consumer courts is welcome. (x) Retirement age for all the judges of the High Courts and the Supreme Court may be raised to 70 years but they should be strictly barred from any office of profit or employment thereafter, not even Govenorship or paid Chairmanship of any Committee or Commission. Also they should be ineligible to make private earning from law through chamber practice, opinion giving, arbitration etc.
(xi) Advocates who are offered judgeship must be obliged to accept it.
(xii) Need to restrict the number of appeals; frequent adjournments
not be allowed; firm time limits for final disposal of cases;
allowing submission of written arguments; time  limits for
delivery of judgement after conclusion of hearing.
(xiii) Judgements to be short, precise and to the point, not like Ph.D. theses full of evidence of scholarship through quotations from foreign jurists, judges and judgements; only one agreed judgement in each case, no separate or dissenting judgements which only confuse the people. If brother judges cannot convince each other or agree among themselves, how can the people be certain about the law and its correct interpretation.
(xiv) The colonial and feudal hangover of the luxury of long summer and other vacations must come to an end. Judges may be required to work for at least 220 or 230 days in a year with longer daily working hours. In cases of shortage of court rooms, courts may sit in shifts particularly where arrears accumulate. For clearing the existing arrears, a time bound programme may be devised and announced.
(xv) A dispassionate study may be made of Supreme Court judgements which may need immediate review.
(xvi) It should be part of the training, orientation and professional ethics of advocates not to take up the defence of persons who are known to them to be guilty of the crime they are accused of. Also, where the advocate is convinced that his client has really no case, he should be advised not to waste money and time - his own and court's. He can advise his client to seek out of court compromise or settlement.
(xvii) Advocates may be categorised as A, B, C, and D and their fees
regulated by law; payments to be strictly by cheques only. (xviif) Accountability of courts at all levels needs strengthening. At
present courts have very little accountability.
(xix) Strong measures should be taken to curb corruption at various levels of Judiciary. The ideal would be stricter self regulation and internal discipline by the courts system.
An integrated approach to reforms agenda is called for. Judicial reforms themselves can succeed only when accompanied by other essential reforms. It would be necessary, for example, that the Legislature and the Executive are made to discharge their responsibilities, that the quality of legislation and administration improves, that there is greater probity in public life and administration and that the citizens themselves realise their democratic obligations and build the necessary pressure to ensure that the Judiciary, the Executive and the Legislature all function in the interests of the people and remain fully accountable to them under the Constitution and rule of law.
Union State Relations
Decentralisation: The only way to strengthen the Union is to make it lose its extra weight, to shed its monopoly of power in all areas and concentrate on essentials. With economic liberalisation must come decentralisation of political power and management. To preserve "India, that is Bharat" as a "Union of States" it is necessary to work for building it as a "federal union" or what Aurobindo referred to as a union of "autonomies" with multiple tiers of government and sharing of powers from the lowest grassroots level of Panchayats to the Parliament and the Government of the Union. This would also be close to Gandhiji's model polity of concentric circles instead of the present pyramidical structure. Distribution of powers should be so designed that only the most essential or minimum necessary powers are assigned to each higher level. For example, whatever can be done by the local grassroots institutions like the village panchayats or municipalities, should be left entirely in their hands. This would be in keeping with what is now called the subsidiarity principle. Government at a higher tier should have no power to remove or supersede a duly elected government at a lower tier.
If we are really serious about providing multi level governance and taking power to the doorsteps of the people at the grassroots, the Constitution should clearly provide for distribution of powers between the Union, the States and the local governments of Panchayats and Nagarpalikas by suitably amending Articles 245, 246 and other relevant308
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articles and the Seventh Schedule. It would certainly do no violence to the basic structure or features of the Constitution or to the parliamentary system. It has the potential to powerfully contribute to the needs of good governance and development.
Time has come for a comprehensive review of Union State relations and Local Governance institutions. There can be no single universally applicable model. India's needs of stability, security and development demand a new marriage between unitary and federal polity so that both stability of the system and responsibility to the people are ensured. The new federalism should build a united nation of a large number of autonomies - not subordinates or subsidiaries - as federal partners at various levels. It would be a 'federal union' with multiple tiers of governance and sharing of powers from the grassroots of Panchayats to Parliament.
(/') We should de-link the ethnic aspirations from political demands for separate states. On principle, smaller States may be better for good governance due to growing populations. A larger number of States may strengthen the Union. In some cases, instead of creating new States, sub-State structures may be created. Country may be divided into 4 or 5 zones and 40 to 50 small States of almost equal size with nearly equal representation in both or at least one of the Houses of Parliament. Combined with strong zonal councils, this would lead to greater stability, more accountability, stronger Union and better administered and more developed or fast-developing States.
(ii) Norms for Governor's appointments need revamping. Sarkaria Commission recommendations should be examined and implemented.
(Hi) Problems regarding Article 356 are only due to improper operation and interpretation of Articles 256, 257, 355, 356 and 365. These need to be read together. Under Article 355, i.e. without imposing President's rule under Article 356, sou motu deployment of central para-military forces would be entirely in order.
(/v) With liberalising economy, central control may get irrelevant. Income tax, corporation tax and indirect taxes can be moved to the concurrent list to facilitate harmonisation of taxes and a full vat.
(v) There is every case for a wholesale review of Union-State relations and decentralisation of political power in a four-tier system of governance down to the grassroots levels. With a large number of smaller States and a four-tier system  of
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governance, it may be possible to involve various groups in governance more closely and this may make the Union stronger and the nation more integrated, emotionally and culturally. Distribution of powers should be so designed that only the most essential or minimum necessary powers are assigned to each higher level. For example, whatever can be done by the local grassroots institutions like the Village Panchayats or Munici​palities, should be left entirely in their hands. Government at a higher tier should have no power to remove or supersede a duly elected Government at a lower tier. Efficient bureaucracy cannot be a substitute for democratic decentralised government. iyi) Eleventh and Twelfth schedule should be made mandatory and merged into a common list. MPs and MLAs should not be a part of the district development process. Decentralisation of law and order functions to the local elected bodies is desirable. Powers of Gram Sabha and Gram Panchayats need to be classified. Local staffing is most desirable for local bodies. MP LAD Scheme is violative of federal principles of distribution of
powers.
(yii) In the North-East States, illegal migration must be checked. Local  traditional   institutions  of Government  need  to  be modernised with  gender justice  for women  and  used as institutions of governance. Overlapping jurisdiction of State Government,   Autonomous   District  Councils   (ADCs)   and traditional system of governance and the problems thereof must be removed and jurisdictions of each clearly defined. Greater autonomy should be provided to ADCs by amending the Sixth Schedule. Problems with regard to participation of non-tribals in ADCs.    need    to    be    addressed.    Problems    in   judicial administration due to multiple overlapping jurisdictions of the traditional institutions, ADCs and the subordinate judiciary should be resolved and the emerging conflict between human rights and tribal rights and between conservation laws and tribal rights to be analysed and resolved.
Corruption
Suggesting methods for removal of corruption as part of the political reforms agenda, is not difficult but the problem is to moot suggestions that would not hurt powerful vested interests and which would be acceptable and implementable.
To bring about transparency in our administration, Freedom of Information or Right to Information Bill and amendment of Official310
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Secrets Act are suggested and are reported to be under consideration. To more effectively handle complaints of corruption among Ministers and MPs, almost every government irrespective of its party affiliations has promised a Lokpal but none had the political will to bring it about. A new Lokpal Bill - 7th in the series - is currently pending.
There should be greater awareness among citizens to fight corruption and develop strong social sanctions against the corrupt. What was needed was citizens' movement against payment of bribes. Citizens' Charters, it was suggested, should be prepared for every level of administration and these should be prominently displayed in offices with public dealings. Anti-corruption groups of citizens may be set up in every locality for taking up complaints of corruption with the concerned higher authorities. Public opinion should compel the government to enact the Freedom of Information and Lokpal Bills. The proposed Lok Pal should cover the Judiciary and the Defence Services also.
Other suggestions that merit priority consideration are:
•   Those charged of corruption or moral turpitude should not be allowed to contest elections or hold any public office until cleared. Those found guilty should stand debarred from entering public life for 10 years.
•   Every candidate for a public office must submit a statement regarding his source of livelihood, his income, assets and liabilities, movable and immovable properties etc.
•  Anti-corruption laws for public servants should be made more stringent.
•   111 gotten wealth and property must be confiscated.
•   There should be a legally enforceable personal liability to pay compensation to the victim of corruption. Where loss is caused to the state itself through the corrupt conduct or mala fide action of a public servant, the latter must be made personally liable to make good the loss and pay exemplary damages.
•   Report   of   the   National   Police   Commission   should   be implemented.
•   Political interference in administration should cease.
•   Civil services should be de-politicised with transfers etc. being entrusted to a Civil Services Board.
•   Laws, rules, regulations and procedures should be simplified.
•   Downsizing    the    administration    most    substantially    and computerisation of all records in the judiciary and in the government may help reduce corruption.
•   Decision making should be decentralised and made transparent.
•   Government  purchases,  award  of contracts  and  economic
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activity generally (e.g. award of gas agencies and the like) should be completely depoliticised and debureaucratised. • Judicial system should be drastically reformed.
According to the Constitution Commission: "Unless public office is regarded as a trust that a public servant holds for public good, even the most enlightened policies for promoting the welfare of the society will not work. How to restore this ethical and moral dimension to public life in India is one of the most crucial issues of governance at present". We should bloc some of the routes that the dishonest find to advantage in the existing laws. The Commission felt that graft and corruption thrived in secrecy. The pending Freedom of Information Bill 2000, therefore should be expeditiously enacted so that transparency in administration was promoted and greater accountability ensured.
The Commission has made suggestions for (i) Public Interest Disclosure or Whistle Blower Acts to protect informers of wrong-doing, (ii) confiscation of benami property, illegally acquired assets, and property disproportionate to known sources of income and (iii) making public servants liable to pay damages and compensation for mala fide
acts.
H.D. Shourie's Common cause recently listed the large number of scams and scandals. It would like (i) greater use of the Central Vigilance Commission, CBI and Lok Ayuktas, (ii) confiscation of Benami properties under Benami Transactions Prohibition Act, 1988 (iii) early enactment of pending legislations on the lines of Corrupt Public Servants (Forfeiture of Property) Act and (iv) Prevention of Money Laundering Act.
Corruption, delays, and harassment at lower levels of public dealing need to be attended to and remedied. Potent mechanisms have to be developed for citizens' grievance ventilation and redressal. Healthy norms of accountability of administrators directly to the people would have to be established through necessary administrative reforms. At present, the system is not even accessible to the ordinary citizen. As somebody said, the administrators - the officers and petty babus - treat the citizens as dirt.
Today, clean and quality governance has become a categorical imperative for our very survival as a democracy and a free nation. The most important task is that of cleansing the system and making the Government and the administration really ordinary citizen-friendly. In the ultimate analysis, this can happen only if power is accepted, as Gandhi said, as a trust and an opportunity of service and politics and public administration themselves are viewed as a mission for sacrifice and service and not for self aggrandisement or as lucrative professions for amassing wealth.S12
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To the extent that we have forsaken our ancient ideals, we have come to grief. The craze for competitive consumerism, hedonism, sensory pleasures and material enjoyment through maximum consumption have brought us close to disaster. Bhogvadand Upbhogtavad'have generated a mad race for stark materialism. There is lust for unabashed possessivism and unbounded greed for more and more money by any means. This has sapped all sinews of the spirit. As Gandhiji said: "There is enough in the world for the needs of everyone but not enough for the greed of even one person."
We are faced with a crisis of character- individual and collective. The roots of the present day rampant corruption are in human greed, in the devaluation of values within us and in the spiritual vacuum in the lives of most of us. Market-oriented, commerce and money-centred, western consumerist value system is at the source of a great deal of corruption in our life. So long as money remains the highest value, corruption can never go.
It must be a matter for grave concern that we are getting cut off from the basic truths of our sublime past. Nations that forget their roots and lose their vision perish. Societies that fail to transmit to their children their heritage, the quintessence of the accumulated wisdom of centuries and their system of values are relegated to debris. The rubble and the shambles of history and the stories of dead civilisations are a mute testimony to many such fallen stars.
Something has got to be done and done before it gets too late. Delay shall bring only misfortune and disaster. All those interested in country's future and with no personal axe to grind or benefit to derive from the corrupt system, must become role models, sink all differences and come together to launch a massive crusade and citizen's movement to restore moral values and save the nation from the cancer of widespread corruption.
Society runs on reward-punishment principles. If corruption ceases to pay or yield rich dividends and if punishment becomes certain, swift, deterrent and really hurtful, corruption would certainly come down. Ultimately, the responsibility is ours. We, the people, the citizens of India would have to become activists. We cannot afford to remain mere silent spectators of our doom. A Citizen's Guide to Fighting Corruption concludes: "Fighting Corruption is the national duty of every patriotic Indian. If five crore corrupt elements are ruining the country the remaining 95 crores who are the victims of corruption scene are failing in their duty".
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